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STATEMENT OF THE CASE. 


On the 8th day of February, 1916, the appellant filed 
its original bill of complaint in the court below, which 
bill was afterward amended and which amended bill was 
as follows: 


AMENDED BILL OF COMPLAINT. 


Lumbermen’s Trust Company, a corporation duly 
organized and existing under the laws of the State of 
Oregon, having its principal place of business at Port- 
land, Multnomah County therein, and a citizen of said 
state, brings this its bill of complaint against the Title 
Insurance & Investment Company of Tacoma, a cor- 
poration duly organized and existing under the laws 
of the State of Washington, having its principal place 
of business at Tacoma, Pierce County therein, and a 
citizen of said state; Commonwealth Title Trust Com- 
pany, a corporation organized and existing under the 
laws of the State of Washington, having its principal 
place of business at Tacoma, Pierce County therein, and 
a citizen of said State; Horace Fogg, a citizen of the 
State of Washington residing in Tacoma, Pierce County, 
in said state; Franklin Fogg, a citizen of the State of 
Washington residing in Tacoma, Pierce County, in said 
state; Fred S. Fogg, a citizen of the State of Washing- 
ton residing at Tacoma, Pierce County, in said state, 
and Herbert H. Gove, a citizen of the State of Wash- 
ington residing in Tacoma, Pierce County, in said state, 
and for cause of complaint against said defendants, and 
each of them, avers: 
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li 


The plaintiff, Lumbermen’s Trust Company, is a 
corporation duly organized and existing under the laws 
of the State of Oregon, having a principal place of busi- 
ness in Portland, Multnomah County therein, and is a 
citizen of the said state, and is authorized and empowered 
by its charter and articles of association to act as a trus- 
tee. The said plaintiff corporation, by re-organization 
and change of name, is the successor to and endowed 
with all the rights and powers and responsibilities of the 
Lumbermen’s Trust and Savings Bank, a corporation 
organized and existing under the laws of the State of 
Oregon, having its principal place of business in Port- 
land, Multnomah County therein, and a citizen of said 
state. | 


II. 


The defendant Title Insurance & Investment Com- 
pany of Tacoma, is a corporation organized and exist- 
ing under the laws of the State of Washington, having 
a principal place of business at Tacoma, Pierce County 
therein, and is a citizen of said state, and is authorized 
by its articles of association to engage in the manufac- 
ture and sale of all kinds of abstracts of title of real 
estate, abstract books and other records of the transfer 
of title of real estate, and to engage in the purchase and 
sale thereof, and generally to transact any and all busi- 
ness incident thereto. Plaintiff is informed and believes, 
and so alleges on information and belief, that all of the 
capital stock of the said defendant Title Insurance & 
Investment Company of Tacoma is owned by defend- 
ant Commonwealth Title Trust Company. 
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III. 


The defendant Commonwealth Title Trust Company 
is a corporation organized and existing under the laws 
of the State of Washington, having a principal place 
of business at ‘'acoma, Pierce County therein, and is a 
citizen of said state, and is authorized by its articles of 
association to acquire the good will, rights, properties 
and assets of all kinds of any person, firm or corporation 
dealing in abstracts of title or owning an abstract of title 
plant, and to acquire any and all abstract books, files, 
records, and all property and matters pertaining thereto. 


Ive 


The defendants Horace Fogg, Franklin Fogg, Fred 
S. Fogg and Herbert H. Gove, each of them, is a citizen 
of the State of Washington, residing at Tacoma, Pierce 
County in said state, and at the time heremafter men- 
tioned in this complaint, were the sole and only owners 
of the capital stock of defendant Commonwealth Title 
Trust Company. 


Ve: 


On or about the 2nd day of December, 1911, defen- 
dant Title Insurance & Investment Company of Ta- 
coma, for a valuable consideration, made, executed and 
delivered to the Traders Trust Company of Oregon, a 
corporation duly organized and existing under the laws 
of the State of Oregon, having a principal place of busi- 
ness at Portland, Multnomah County therein, and a 
citizen of said state, its certain promissory notes in the 
aggregate sum of eighty thousand ($80,000.00) dollars, 
said notes being thirty-two (32) in number, each of said 
notes being for the principal sum of twenty-five hundred 


Title Insurance & Investment Company, et al. 5 


($2500.00) dollars, each of said notes bearing interest 
at five (5) per cent per annum, payable semi-annually 
on the 7th day of December and the 7th day of June 
of each year, and maturing as follows, to-wit: The first 
note maturing on the 7th day of December, 1915, and 
‘one note maturing on the 7th day of December of each 
year thereafter. As part of the said transaction, said 
defendant Title Insurance & Investment Company of 
Tacoma made, executed and delivered an agreement in 
writing of mortgage and pledge of certain personal 
property set forth and identified therein to the said 
Traders Trust Company of Oregon, a copy of which 
agreement is hereto annexed and hereby made a part 
hereof and marked Exhibit “A.” 


MOE 


On or about the 2nd day of December, 1911, the 
defendants Commonwealth Title Trust Company, a cor- 
poration, Horace Fogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove made, executed and delivered to 
the said Traders ‘Trust Company of Oregon an instru- 
ment of guarantee in writing, whereby the said defen- 
dant corporation, Commonwealth Title Trust Company, 
did guarantee the payment of the first seven (7) of the 
notes made, executed and delivered by the Title Insur- 
ance & Investment Company of Tacoma, as hereinbefore 
alleged and set forth, in accordance with the terms and 
conditions of said notes; and further guaranteed the pay- 
ment of the interest down to and including the interest 
maturing December 7, 1921, of each and all of the thirty- 
two (82) notes, in accordance with the terms thereof, 
made, executed and delivered by the Title Insurance & 
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Investment Company of Tacoma to the Traders Trust 
Company of Oregon, as hereinbefore alleged and set 
forth. A copy of said guarantee in writing is hereto 
attached and hereby made a part hereof and marked 
Exhibit “B.” 

VII. ° 

On or about the 2nd day of December, 1911, the 
defendant Commonwealth Title Trust Company made, 
executed and delivered to the Traders 'Trust Company 
of Oregon aforesaid its deed of mortgage of certain 
real property, and the improvements thereon, lying and 
being in the City of Tacoma, County of Pierce and State 
of Washington, and conditioned to secure the payment 
of the interest as it matures on thirty-two (32) certain 
promissory notes of twenty-five hundred ($2500.00) 
dollars each, made by the Title Insurance & Investment 
Company of Tacoma to the Traders Trust Company of 
Oregon, dated December 11, 1911, and bearing interest 
at five (5) per cent per annum, payable semi-annually, 
down to and including the interest maturing on Decem- 
ber 7, 1921, and to secure the principal of the first seven 
(7) of the said notes, the first of said notes maturing 
upon December 7, 1915, and one on December 7th of 
each year thereafter down to and including the year 
1921. A copy of said deed of mortgage hereto is 
attached and hereby made a part hereof and marked 
Exhibit “C.” 

VILL. 

On or about September —, 1913, the Traders Trust 
Company of Oregon made, executed and delivered to 
the Lumbermen’s Trust & Savings Bank of Oregon 
aforesaid an assignment of said mortgage deed of the 
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Commonwealth Title Trust Company, as hereinbefore 
alleged and set forth and attached hereto as Exhibit 
“C,” which assignment was duly filed of record in the 
office of the Auditor of Pierce County, Washington, 
on December 4, 1913, and at the same time made, exe- 
cuted and delivered to the said Lumbermen’s Trust & 
Savings Bank aforesaid endorsements of the thirty-two 
(32) notes of the Title Insurance & Investment Com- 
pany of ‘Tacoma to the Traders Trust Company of Ore- 
gon aforesaid, and an assignment of the agreement of 
mortgage and pledge between the Title Insurance & 
Investment Company of ‘Tacoma and the Traders Trust 
Company aforesaid, hereinbefore alleged and set forth 
and attached hereto as Exhibit “A,” and an assignment 
of the instrument of guarantee between the Common- 
wealth Title Trust Company, Horace Fogg, Franklin 
Fogg, Fred S. Fogg and Herbert H. Gove to the said 
Traders Trust Company of Oregon, hereinbefore al- 
leged and set forth and attached hereto as Exhibit “B.” 
Said assignments and endorsements to the Lumbermen’s 
Trust & Savings Bank aforesaid were in trust for the 
benefit of the Marion Investment Company, a corpora- 
tion organized and existing under the laws of the State 
of Oregon, and a citizen of said state; O. M. Smith 
and Ella M. Smith, each of whom is a citizen and resi- 
dent of the State of Oregon with power and authority 
to the said trustee, in the event that the obligation of said 
notes, mortgage and agreements was complied with and 
fully performed, to make, execute and deliver any and 
all receipts, acquittances and conveyances or re-convey- 
ances for and in behalf of its cesque trustents and its 
assignor, and in the event of default in any or all of 
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the conditions, obligations and agreements of said notes, 
mortgages and agreements, to bring suit for the enforce- 
ment thereof, and the foreclosure of any and all of the 
property pledged thereby. Upon the re-organization 
of the Lumbermen’s Trust & Savings Bank as afore- 
said, plaintiff Lumbermen’s Trust Company became 
endowed with all the rights, powers and duties of the 
Lumbermen’s Trust & Savings Bank aforesaid in the 
premises, and assumed its duties and obligations in the 
premises. 


IX. 


On December 7, 1914, there became due and payable, 
by the Title Insurance & Investment Company of Ta- 
coma aforesaid, to the plaintiff, two thousand ($2000.00) 
dollars interest upon the thirty-two (32) notes afore- 
said. Said sum and no part thereof, was paid by the 
Title Insurance & Investment Company of Tacoma 
aforesaid, and upon default due notice thereof was, 
within ninety (90) days, given to the defendant Com- 
monwealth Title Trust Company and to the defendants 
Horace Fogg, Franklin Fogg, Fred S. Fogg and Her- 
bert H. Gove, but said sum of two thousand ($2000.00) 
dollars, or any part thereof, was not paid by the said 
guarantors, or either of them, and there is now due and 
owing to the plaintiff by defendant Title Insurance & 
Investment Company of Tacoma, as principal, and by 
defendant Commonwealth Title ‘Trust Company and 
Horace Fogg, Franklin Fogg, Fred S. Fogg and Her- 
bert H. Gove aforesaid said sum of two thousand 
($2000.00) dollars, with interest at five (5) per cent 
from and after December 7, 1914, in accordance with 
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the terms of said notes, mortgages and instruments of 
guarantee hereinbefore alleged and set forth and at- 
tached hereto as Exhibits “A,” “B” and “C.” The pay- 
ment of said sum has been in default more than one 
year prior to the beginning-of this suit. 


xX. 


On June 7, 1915, there became due and payable, by 
the Title Insurance & Investment Company of Tacoma 
aforesaid, to the plaintiff, two thousand ($2000.00) dol- 
lars interest upon the thirty-two (32) notes aforesaid. 
Said sum, and no part thereof, was paid by the Title 
Insurance & Investment Company of Tacoma aforesaid, 
and upon said default due notice thereof was given, 
within ninety (90) days, to the defendant Common- 
wealth Title Trust Company and to the defendants 
Horace Fogg, IFrankhn Fogg, Fred S. Fogg and Her- 
bert H. Gove, but said sum of two thousand ($2000.00) 
dollars or any part thereof, was not paid by the said 
guarantors, or either of them, and there is now due and 
owing to the plaintiff by defendant Title Insurance & 
Investment Company and Horace Fogg, IT ranklin 
Fogg, Fred S. Fogg and Herbert H. Gove aforesaid 
said sum of two thousand ($2000.00) dollars, with in- 
terest at five (5) per cent from and after June 7, 1915, 
in accordance with the terms of said notes, mortgages 
and instruments of guarantee hereinbefore alleged and 
set forth and attached hereto as Exhibits “A,” “B” 
and “C.” 

XI. 

On December 7, 1915, there became due and pay- 

able, by the Title Insurance & Investment Company of 
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Tacoma aforesaid, to the plaintiff, two thousand 
($2000.00) dollars interest upon the thirty-two (382) 
notes aforesaid. Said sum, and no part thereof, was 
paid by the Title Insurance & Investment Company of 
Tacoma aforesaid, and upon said default due notice 
thereof, within ninety (90) days, was given to the defen- 
dant Commonwealth Title Trust Company and to the 
defendants Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove, but said sum of two thou- 
sand ($2000.00) dollars, or any part thereof, was not 
paid by the said guarantors, or either of them, and there 
is now due and owing to the plaintiff by defendant Title 
Insurance & Investment Company of Tacoma, as prin- 
cipal, and by defendant Commonwealth Title ‘Trust 
Company and Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove aforesaid said sum of two 
thousand ($2000.00) dollars, with interest at five (5) 
per cent from and after December 7, 1915, in accord- 
ance with the terms of said notes, mortgages and instru- 
ments of guarantee hereinbefore alleged and set forth 
and attached hereto as Exhibits “A,” “B” and “C.” 
On said December 7, 1915, the principal as well as the 
interest of the first of said thirty-two (32) notes became 
due and payable by the defendant Title Insurance & 
Investment Company of Tacoma to the plaintiff, but 
neither the whole or any part thereof was paid. Due 
notice of said default of defendant Title Insurance & 
Investment Company of Tacoma was given to defen- 
dant Commonwealth Title Trust Company and _ to 
Horace Fogg, Franklin Fogg, red S. Fogg and Her- 
bert H. Gove, but neither they, nor any of them, have 
paid the whole or any part of said principal sum, and 
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there is now due and owing and wholly unpaid from the 
said Title Insurance & Investment Company of ‘Tacoma, 
as principal, and the Commonwealth Title ‘Trust Com- 
pany and Horace I’ogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove, as guarantors, the sum of twenty- 
five hundred ($2500.00) dollars with interest from and 
after December 7, 1915, at five (5) per cent. 


XIT. 


By the terms of the deed of mortgage by the Com- 
monwealth ‘Title ‘Trust Company to the Traders Trust 
Company of Oregon, hereinbefore alleged and set forth 
and attached hereto as Exhibit “C,” the said defendant 
Commonwealth Title Trust Company agreed to pay 
and extinguish all taxes, assessments and other public 
charges which might, after the execution and delivery 
of said deed of miortgage, be levied, assessed or charged 
upon the mortgaged premises prior to such assessment 
or public charge becoming delinquent, so that the said 
mortgage should be and remain a first len upon the 
mortgaged premises until the debts and moneys secured 
thereby were fully paid. 

Plaintiff avers that the taxes for the year 1912 were 
not paid upon the mortgaged premises by the Common- 
wealth Title Trust Company or by any other person 
in its behalf, and became delinquent in the sum of three 
hundred fifteen and 56-100 ($315.56) dollars, principal, 
and seventy-four and 17-100 ($74.17) dollars interest. 
Plaintiff further avers that the taxes for the year 1913 
were not paid upon the mortgaged premises by the Com- 
monwealth Title Trust Company, or by any other person 
in its behalf, and became delinquent in the sum of three 
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hundred twenty-three and 79-100 ($323.79) dollars, 
principal, and seventy-six and 10-100 ($76.10) dollars, 
interest, and on June 12, 1914, a certificate of delin- 
quency for said unpaid taxes and the interest thereon 
was issued to one Dwight Phelps of Tacoma, said cer- 
tificate being No. 1561-C in the office of the Treasurer 
of Pierce County. Plaintiff further alleges that the 
defendant Commonwealth ‘Title Trust Company is 
thereby in default and has been in default for more than 
one year before the beginning of this suit. Plaintiff fur- 
ther alleges that the taxes upon said mortgaged property 
for the year 1914 were not paid by the defendant Com- 
monwealth Title Trust Company, or by any person in 
its behalf, and became delinquent in the principal sum 
of three hundred sixteen and 24-100 ($316.24) dollars 
and twenty-eight and 47-100 ($28.47) dollars, interest, 
and that on the 29th day of May, 1915, a certificate of 
delinquency of said unpaid taxes was issued to one 
Dwight Phelps of ‘Tacoma. Plaintiff further avers that 
both of said certificates of delinquency are now outstand- 
ing and unsatisfied, but plaintiff 1s informed and believes 
and so alleges on information and belief, that said cer- 
tificates of delinquency, and both of them, have been 
assigned by the said Dwight Phelps to the Common- 
wealth Title Trust Company, or to some person un- 
known to the plaintiff in behalf of said Commonwealth 
Title Trust Company. 


XIII. 


By the terms of the agreement of mortgage and 
pledge by and between the defendant Title Insurance 
& Investment Company of ‘Tacoma and the Traders 
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Trust Company of Oregon, hereinbefore alleged and 
set forth and attached hereto as Exhibit “A,” it is pro- 
vided that time is of the essence of the agreement, and 
in the event of the failure of defendant Title Insurance 
& Investment Company of Tacoma to pay any of its 
said notes, or the interest thereon, at the time specified 
therein, and in the event such default shall continue for 
the period of one (1) vear, then the whole of said notes 
and the indebtedness evidenced thereby shall, at the 
option of the said Traders Trust Company of Oregon, 
or its successors or assigns, forthwith and without notice 
mature, and that said pledge may forthwith be fore- 
closed, and any interest then in default shall bear interest 
at the rate of five (5) per cent per annum until paid. 

By the terms of the agreement of guarantee by and 
between defendant Commonwealth ‘Title Trust 
Company and the several individual guarantors 
aforesaid and the ‘Traders Trust Company of 
Oregon, hereinbefore alleged and set forth and 
attached hereto and marked Exhibit “B,” it = is 
provided that time is of the essence of the agreement 
and in the event of any failure or default in any payment 
thereby guaranteed, and of the continuance of such re- 
fault for a period of one vear, then the whole amount 
covered by the said guarantee shall forthwith and with- 
out notice become due and pavable at the election of 
said Traders Trust Company of Oregon, its, successors 
and assigns. 

By the terms of the deed of mortgage made, executed 
and delivered by the defendant Commonwealth Title 
Trust Company to the Traders Trust Company 
of Oregon, it is provided that upon any default 
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on the part of defendant Commonwealth ‘Title 
Trust Company for the payment of the principal or 
interest, or upon any default of defendant Common- 
wealth Title Trust Company in keeping or performing 
any of its agreements in said mortgage set forth, and 
the continuance of such default for one (1) year, then 
the Traders Trust Company of Oregon, its successors 
and assigns, may elect to declare all sums secured by 
said mortgage due and payable without notice, including 
the then value of the unpaid guaranteed interest figured 
on the basis of five (5) per cent and including interest 
on all defaulted interest at five (5) per cent per annum, 
and may immediately cause said mortgage to be fore- 
closed. 

By reason of the agreements aforesaid and by reason 
of the default of the defendants Title Insurance & In- 
vestment Company of Tacoma and Commonwealth Title 
Trust Company, plaintiff, as the successor and assigns 
of the Traders Trust Company of Oregon aforesaid, 
hereby elects to and declares the whole of said principal 
indebtedness, and the whole of the obligation of said 
guarantee, and the whole of the obligation of said mort- 


gage due and payable. 
XIV. 


By the terms of the instrument of guarantee by and 
between the defendant Commonwealth Title Trust Com- 
pany and Horace Fogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove, on the one hand, and the Traders 
Trust Company of Oregon, on the other hand, herein- 
before alleged and set forth and attached hereto and 
marked Exhibit “B,” it is provided that so long as the 
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abstract plant therein referred to is held as security for 
the payment of the indebtedness, or any part thereof, 
therein referred to the Commonwealth Title Trust Com- 
pany will correctly abstract all deeds, mortgages or other 
conveyances, mechanics’ liens, and all miscellaneous rec- 
ords affecting the title to real property in Pierce County, 
Washington, cause the same to be arranged systematic- 
ally and sent to the trustee agreed upon, with a proviso, 
however, that in the event of the payment of the interest 
and principal of said thirty-two (32) notes, at the time 
therein specified, or within one (1) year thereafter, then 
said provisions would be waived, but in the event of any 
default and the continuance of such default for one (1) 
vear, then the said guarantor Commonwealth Title Trust 
Company was forthwith to furnish said instruments of 
record as agreed and to keep said records complete and 
up to date. 

Plaintiff avers that the said guarantor Common- 
wealth Title Trust Company is in default as hereinbefore 
alleged, and has failed and neglected to complete the 
said records in the manner agreed upon, or in any man- 
ner, or in any part whatsoever; and plaintiff further 
avers that the necessary cost and expense of completing 
said records as agreed upon, and bringing the same down 
to date as agreed upon, is the sum of twenty thousand 
($20,000.00) dollars. 


bE 8 
By the terms of the contract of guaranty hereto 
attached and marked Exhibit “B,” the defendants Fred 
S. Fogg, Herbert H. Gove, Horace Fogg, Franklin 
Fogg agreed and guaranteed to and with Traders Trust — 
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Company of Oregon that the undertakings of the Com- 
monwealth Title Trust Company in said contract ex- 
pressed and set forth were based upon a valuable con- 
sideration, sufficient in law to bind the said Common- 
wealth Title Trust Company, and that the said under- 
takings and each and all of them are valid and subsisting 
obligations of said Commonwealth Title Trust Com- 
pany. The plaintiff is informed and believes and so 
alleges on information and belief that the defendant 
Commonwealth Title Trust Company denies that its said 
undertakings in said contract of guaranty were based 
upon a valuable consideration, and denies that any con- 
sideration therefor, moving to said defendant corpora- 
tion, is sufficient in law to bind said corporation and, 
denies that said undertakings or any of them are valid 
and subsisting obligations of said corporate defendant. 
Plaintiff further is informed and believes and so alleges 
on information and belief that the said corporate defen- 
dant, Commonwealth Title Trust Company, asserts that 
its said agreements in said Exhibit “B” expressed and 
contained are void and of no binding force upon the said 
corporate defendant because the same are unconstitu-- 
tional, void as against public policy, ultra vires and not 
within the power of the said corporate defendant to 
make, and are usurious. 


XVI. 


Plaintiff further avers that by the terms of the deed 
of mortgage by the defendant Commonwealth Title 
Trust Company to the Traders Trust Company of Ore- 
gon, hereinbefore alleged and set forth and attached 
hereto and marked Exhibit “C,” it is provided that upon 
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foreclosure the said Traders Trust Company of Oregon, 
or its successors or assigns, shall be entitled to enter in 
any such suit or proceeding a judgment for any defi- 
ciency remaining due on account of the debt and moneys 
secured thereby, after the foreclosure sale of the premises 
described, and it is further provided that the purchaser 
at any foreclosure sale shall be entitled to the immediate 
possession of the premises sold; and it is further provided 
that the debt and all sums thereby secured shall be pay- 
able in gold coin of the United States; it is further 
provided in said mortgage, and in the notes thereby 
secured that in the event of any suit or proceeding for 
the recovery of the debt or money thereby secured, or 
for the foreclosure of said mortgage, the plaintiff in 
such suit shall have a right to have taxed as costs and 
included in the judgment or decree rendered therein a 
reasonable attorney’s fee, and plaintiff avers that the 
sum of ten thousand ($10,000.00) dollars is a reasonable 
sum so to be allowed as attorney’s fees in this suit. 


XVII. 


Plaintiff further avers that this suit is of a civil 
nature in equity, and the amount and matter in contro- 
versy exceeds, exclusive of interest and costs, the sum 
or value of three thousand ($3000.00) dollars, and is 
between citizens of different states. 

WHEREFORE, the plaintiff prays that it do 
have and recover of the defendant Title Insurance & 
Investment Company of Tacoma, judgment in the sum 
of eighty thousand dollars ($80,000.00), with interest 
thereon in the sum of six thousand dollars ($6000.00), 
and interest upon said unpaid interest in the sum of one 


18 Lumbermen’s Trust Company vs. 


hundred fifty dollars ($150.00) up to and including 
December 7, 1915, and with interest upon eighty-six 
thousand one hundred and. fifty dollars ($86,150.00) 
from December 7, 1915, to the date of the entry of judg- 
ment in this suit, less such sum as may be recovered from 
the defendant Commonwealth Title Trust Company 
upon its obligation to pay the whole or any part of such 
principal or interest; and for a degree of foreclosure 
and sale of the property pledged to secure said indebted- 
ness as set forth in the instrument of pledge hereto 
attached and marked Exhibit “A.” 


Plaintiff further prays for judgment against defen- 
dant Commonwealth Title Trust Company in the sum 
of six thousand dollars ($6000.00), interest due and 
unpaid December 7, 1915, together with one hundred 
fifty dollars ($150.00) interest thereon to said date; and 
further for judgment against the defendant Common- 
wealth Title Trust Company for interest upon said 
eighty thousand dollars ($80,000.00) and on six thou- 
sand dollars ($6000.00) unpaid interest as aforesaid, 
from December 7, 1915, until the entry of the decree 
of this court at the rate of five per cent (5%) per annum; 
and further for judgment against the defendant Com- 
monwealth Title Trust Company in such sum as, placed 
at interest to be earned by said eighty thousand dollars 
from the date of the decree of this court until the 7th 
day of December 1921; and for the further sum of seven- 
teen thousand five hundred dollars ($17,500.00) upon 
the principal indebtedness of the first seven (7) of the 
thirty-two (82) notes of the Title Insurance & Invest- 
ment Company of Tacoma aforesaid. 
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Plaintiff further prays for the judgment and decree 
of this court that the defendant Commonwealth Title 
Trust Company forthwith without delay and before any 
sale of the property pledged to secure the indebtedness 
of the Title Insurance & Investment Company of Ta- 
coma as set forth in said Exhibit “A,” specifically per- 
form its obligation and engagement as set forth in 
Exhibit “B,” to correctly abstract all deeds, mortgages 
or other conveyances, mechanics’ liens and all miscel- 
Janeous records, whether herein specifically mentioned or 
not, affecting the title to real property in Pierce County, 
Washington, cause the same to be arranged according 
to fee numbers, bound and properly identified, and de- 
liver to the plaintiff; or in the event that said defendant 
for any reason shall not be able, or shall refuse to comply 
with the decree of this court in this regard, for damages 
against the said defendant in the sum of twenty thousand 
dollars ($20,000.00). 

Plaintiff further prays that the mortgage upon the 
property described in said deed of mortgage hereto 
attached and marked Eixhibit “C,” may be foreclosed 
and that the said property may be sold to satisfy the 
said indebtedness; and in the event it shall appear that 
the certificates of delinquency now outstanding against 
said property are not satisfied of record, that such fur- 
ther sum as may be necessary to pay, satisfy and retire 
said certificates of delinquency and any and all other 
charges and’ liens upon said property may be added to 
and become a part of the principal debt secured by said 
mortgage; plaintiff further prays that in the event the 
property so sold shall not, at such sale, bring a sum suf- 
ficient to satisfy such indebtedness, as it may then be 
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determined by final decree of this court, that a judgment 
for such deficiency in favor of the plaintiff and against 
the defendant Commonwealth Title Trust Company be 
rendered and made. 

Plaintiff further prays that if for any reason the 
agreements and undertakings aforesaid of the defendant 
Commonwealth Title Trust Company be found by the 
court to be not valid, subsisting and enforceable against 
the said corporate defendant Commonwealth Title Trust 
Company, that the plaintiff have judgment, jointly and 
severally, against the defendants Fred S. Fogg, Herbert 
H. Gove, Horace Fogg and Franklin Fogg, for such a 
sum as may be found by the court to be due upon the 
guaranty of the Commonwealth Title Trust Company. 

Plaintiff further prays for the recovery against the 
defendants, and each of them, of its costs and disburse- 
ments in this suit, including an attorney’s fee in the sum 
of ten thousand dollars ($10,000.00), and for such other 
and further relief as may in equity be meet and just. 


FRANK H. KELLEY, 
JOHN H. HALL, 
Solicitors for Plaintiff. 


Room 717 Tacoma Building, Tacoma, Washington. 
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Exhibit “A.” 

WHEREAS, the Title Insurance & Investment 
Company of Tacoma has been heretofore indebted unto 
the Title Insurance & Investment Company of Wash- 
ington, in the sum of eighty thousand ($80,000.00) dol- 
lars, said indebtedness being secured by certain mort- 
gage covering the abstract of title plant and property 
of said first-named company, which mortgage was filed 
and recorded on December 9th, 1909, in the office of the 
auditor of Pierce County, Washington, auditor’s fee 
numbers 305258 and 305259, in Book 23 of Chattel 
Mortgages, at page 429, which said mortgage was, for 
a valuable consideration, assigned by the second named 
company unto the Traders Trust Company, of Oregon, 
an Oregon corporation, and which said mortgage is 
contemporaneously with this agreement satisfied of rec- 
ord by the said Traders Trust Company ; 

NOW, THEREFORE, in consideration of the sat- 
isfaction of said mortgage and the delivery to the said 
The Title Insurance & Investment Company of Tacoma 
of the notes evidencing said indebtedness, 

IT IS AGREED between the Title Insurance & 
Investment Company of Tacoma, a Washington cor- 
poration, first party, and the Traders Trust Company, 
of Oregon, second party, as follows, to-wit: 


i 


First party shall and does, contemporaneously here- 
with execute and deliver to second party its certain prom- 
issory notes in the aggregate sum of eighty thousand 
($80,000.00) dollars, each of said notes being for the 
principal sum of twenty-five hundred ($2500.00) dol- 
lars, and each bearing interest at five (5%) per cent per 
annum, payable semi-annually, on the 7th day of De- 
cember and the 7th day of June of each year, and matur- 
ing as follows, to-wit: The first note maturing on the 
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7th day of December, 1915, and one note maturing each 
year thereafter. 
II. 

The first party agrees to and does hereby turn over 
to the second party the said plant and property of the 
first party, being the property covered by said mortgage 
(excepting certain furniture hereinafter referred to), 
which said plant and property is to be held by said second 
party in pledge for its security for the payment of said 
sum of eighty thousand ($80,000.00) dollars. Said 
pledge and property shall be forthwith shipped to Port- 
land, Oregon, at the expense of the second party, and 
it is to be there placed in a vault or other secure place 
agreed upon by the parties hereto. Said vault or other 
secure place where said property is placed shall be so 
constructed that it can only be opened by the use of two 
(2) keys. One of said keys shall be in the possession 
of the party of the second part. ‘The other of said keys 
shall be in the possession of Frank Branch Riley or other 
person selected by both the parties to this agreement, 
who shall have written directions whereby access to said 
plant and property, except for the mere purpose of 
inspection, shall be allowed either of the parties to this 
agreement only by the consent of both of such parties. 
Provided, that upon the production of a certified copy 
of a decree of foreclosure of this pledge, such decree 
being entered by any court of competent jurisdiction, 
the second party shall be entitled to the immediate pos- 
session of said key, and to the immediate access there- 
after, and control of said plant, the intent hereof being 
that said plant shall be held by the said trustee primarily 
to secure the said notes and the provisions of this pledge 
to the party of the second party. The first party will 
promptly pay any and all taxes now assessed in the 
State of Washington against said plant or property, 
including the taxes which become payable in February, 
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1912. ‘The second party is to pay any taxes and assess- 
ments which may be hereafter levied or assessed against 
said property during the existence of this agreement, 
but each party is to pay one-half the storage charges. 
Upon the full payment of said notes and all of them 
by the first party to the second party, or its assigns, the 
said property shall be surrendered to the first party, its 
successors and assigns, and the key in the possession of 
the second party shall be surrendered to the first party, 
its successors and assigns. 


Terr. 


The property hereinbefore referred to as not deliv- 
ered to the second party under the terms of this agree- 
ment as a pledge, consists of certain furniture of the 
agreed value of one thousand dollars ($1000.00), which 
has been agreed upon between the parties, and is to be 
and is taken by the second party in payment of the 
sum of one thousand dollars ($1000.00) being certain 
deferred interest upon the mortgage indebtedness here- 
inbefore referred to. Said payment does not constitute 
any payment upon the obligations secured by this agree- 
ment of pledge. 


EV. 


As long as the first party is not in default in the 
payment of any of the obligations secured by this agree- 
ment, and until the foreclosure of this pledge, the second 
party shall not operate or use said plant. 


ive 


Time shall be and is of the essence of this agreement 
and in the event of the failure of the first party to pay 
any of said notes at the time specified in said notes, or 
to pay any taxes which the first party agrees to pay, 
and after the continuance of such default for the period 
of one (1) year, then the whole of said notes shall, at 
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the option of the second party, forthwith and without 
notice, mature, and the second party shall be entitled 
forthwith to foreclose said pledge. Defaulted interest 
shall bear interest at five (5%) per cent per annum from 
the default until paid. 


PROVIDED, that nothing in this paragraph or 
in this agreement shall be construed to prevent the sec- 
ond party, at its option, from suing upon any unpaid 
installment of principal and interest, without waiting for 
the expiration of one (1) year from the date of default, 
provided ninety (90) days notice of such default shall 
have first been given in writing to the first party or 
its assigns. 


IN WITNESS WHEREOF, the parties to this 
agreement have executed the same this 2nd day of De- 
cember, 1911, by their officers thereunto duly authorized. 


THE TITLE INSURANCE & INVESTMENT 
COMPANY OF TACOMA, 
By (sig) H. H. Gove, 
Its President. 
Attest: (sig.) Jesse Thomas, 
Secretary. 


TRADERS TRUST COMPANY OF OREGON, 
By (sig.) A. D. Willoughby, 
Its President. 
Attest: (sig.) O. M. Smith, 
Secretary. 
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Exhibit “B.” 


WHEREAS, the Title Insurance & Investment 
Company of Tacoma, a Washington corporation, has, 
for a valuable consideration, executed its certain prom- 
issory notes in favor of the Traders ‘Trust Company of 
Oregon, in the principal sum of eighty thousand ($80,- 
000.00) dollars, said notes being thirty-two (32) in num- 
ber, each being for twenty-five hundred ($2500.00) dol- 
lars, each bearing interest at five per cent (5%) per 
annum, payable semi-annually, and bearing even date 
herewith; and, 

WHEREAS, as additional security for the pay- 
ment of said notes, and as an inducement to the said 
Traders Trust Company to accept said notes in lieu of 
certain other notes which they now hold, and as an in- 
ducement to said Traders Trust Company, to discharge 
of record a certain chattel mortgage which it holds on 
the abstract plant and other property of the Title Insur- 
ance & Investment Company of Tacoma, the under- 
signed, Commonwealth Title Trust Company, has 
agreed to execute this instrument, and the Common- 
wealth Title ‘rust Company has also agreed to execute 
a mortgage covering the following described property, 
to-wit: 

“Beginning at a point on the northerly side of South 
Tenth street, City of Tacoma, distant 80.04 feet west- 
erly of the point of intersection of the northerly line 
of South Tenth street with the westerly line of ‘A’ street 
in said City of Tacoma; thence northerly and parallel 
with the westerly line of ‘A’ street 125 feet; thence at 
right angles westerly 19.69 feet; thence at right angles 
southerly and parallel with the westerly line of ‘A’ street 
125 feet to the northerly line of said South Tenth street; 
thence at right angles easterly to the place of beginning. 

“And also a right-of-way in, over and along the fol- 
lowing described land situated in the said City of Ta- 
coma, to-wit: 
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“Beginning at a point on the westerly line of ‘A’ street 
formed by the intersection of said westerly line of ‘A’ 
street with the southerly line of lot seven (7), block 902, 
City of Tacoma; thence westerly along the southerly 
line of lot seven (7), 120 feet to the easterly line of the 
alley between said ‘A’ street and Pacific avenue; thence 
at right angles southerly 10 feet; thence at right angles 
easterly 120 feet to the westerly line of ‘A’ street; thence 
at right angles northerly 10 feet to the place of begin- 
ning; subject, nevertheless, and reserving to the owners 
of property adjoining the perpetual right-of-way 
through and along so much of said land last described 
in conformity with one certain deed from William C. 
Bardsley, and wife, dated April 15th, 1901, and recorded 
in book 166, at page 396.” Said mortgage being of 
even date herewith, and being made to secure the pay- 
ment of the first seven of the notes above referred to 
and also to secure the interest as it matures on the entire 
purchase price down to and including the time of ma- 
turity of the last of said first seven notes; 

NOW, THEREFORE, in consideration of the 
premises, IT IS AGREED between the Commonwealth 
Title Trust Company and the said Traders Trust Com- 
pany of Oregon, as follows, to-wit: 

The said Commonwealth Title Trust Company does 
hereby guarantee to and with the Traders Trust Com- 
pany of Oregon, the payment of the first seven of said 
notes and each and every of said seven notes, in accord- 
ance with their terms and conditions, and further guar- 
antees to and with the said Traders Trust Company of 
Oregon, the payment of the imterest in acocrdance 
with the terms of each and all of the thirty-two 
(32) notes referred to above, at the times specified in 
each of said notes, down to and including the interest 
maturing December 7th, 1921; and also guarantees the 
payment promptly by the Title Insurance & Investment 
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Company of Tacoma, of the taxes now due or which 
mature in February, 1912, against the said plant, and 
other property of the Title Insurance & Investment 
Company of ‘Tacoma. 

IT IS FURTHER AGREED, that time shall be 
and is of the essence of this agreement of guaranty, and 
in the event of any failure or default in any payment 
hereby guaranteed to be made and of the continuance 
of such default for a period of ninety days, after written 
notice thereof to the guarantor in writing, the Traders 
Trust Company of Oregon, its successors or assigns, 
may bring a proper action against the guarantor, and 
in the event of the continuance of such default for a 
period of one year, after such default shall have been 
made, then the whole amount covered by this guaranty 
shall forthwith and without notice become due and pay- 
able, at the election of said Traders Trust Co. 

In the latter event the guarantor shall be lable to 
the Traders Trust Company of Oregon, its successors 
and assigns, for the principal of the first seven of said 
notes, and the interest on all of said thirty-two (32) 
notes down to the time of the entry of judgment thereon, 
but not in any event including interest longer than to 
December 7th, 1921, and the Traders ‘Trust Company 
of Oregon shall be entitled to judgment for a sum in 
addition to such principal and interest equal to the then 
value of the unpaid guaranteed interest on all of said 
notes, figured on the basis of 5%. The limitation herein 
contained on the liability of the guarantor is not intended 
and shall not affect the liability of the Title Insurance 
& Investment Company of Tacoma. 

The Commonwealth Title Trust Company for the 
same condition does hereby agree that so long as the 
abstract plant heretofore and now the property of the 
Title Insurance & Investment Company of Tacoma, is 
held as security for the payment of said indebtedness or 
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any part thereof, it will correctly abstract or cause to be 
abstracted, all deeds, mortgages, or other conveyances, 
mechanics’ liens, and all miscellaneous records, whether 
herein specifically mentioned or not, affecting the title 
to real property in Pierce County, Washington, in the 
same manner as has heretofore been performed by the 
Commonwealth Title Trust Company, and cause the 
same to be arranged according to fee numbers or other 
system, satisfactory to the Traders Trust Company of 
Oregon, or its assigns, and cause the same to be bound 
and properly identified in the customary manner, boxed, 
wrapped and shipped to the trustee chosen by the Title 
Insurance & Investment Company of Tacoma and the 
Traders Trust Company of Oregon, in accordance with 
the terms of a certain agreement of pledge made between 
the Title Insurance & Investment Company of 'lacoma, 
first party, and the Traders Trust Company of Oregon, 
second party, of even date herewith, at Portland, Oregon. 

PROVIDED, HOWEVER, in consideration of 
this covenant, the said Traders Trust Company of Ore- 
gon, its successors and assigns, does hereby waive the 
right to demand such “‘take-offs” so long as each and 
every of the payments of interest and the principal is 
made at the times specified in said notes, and each of 
them, or within one year thereafter, and so long as each 
and every of the covenants on the part of the Title 
Insurance & Investment Company of Tacoma, in said 
agreement of pledge of even date herewith, are kept and 
performed at the times therein agreed; in the event of 
such default, and its continuance for one year, however, 
the undersigned, Commonwealth Title Trust Company, 
agrees that it will forthwith furnish or cause to be fur- 
nished to the Traders Trust Company of Oregon, its 
successors and assigns, all the “take-offs” necessary to 
complete said plant in the manner hereinbefore specified 
and thereafter as long as said plant or any part thereof 
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is held as security for such indebtedness, it will keep 
said plant down to date in such manner. 


The undersigned, Fred S. Fogg, Herbert H. Gove, 
Horace Fogg, and Franklin Fogg, in consideration of 
the acceptance of the foregoing guaranty and agree- 
ment by the said Traders Trust Company of Oregon, 
and other valuable considerations, do hereby agree and 
guarantee to and with the Traders Trust Company of 
Oregon, that the foregoing guaranty and each and every 
part thereof, is based upon a valuable consideration, 
sufficient in law to bind the Commonwealth Title Trust 
Company, and that the same is a valid and subsisting 
obligation of said company. 


IN WITNESS WHEREOF, the Commonwealth 
Title Trust Company and the said individuals, have exe- 
cuted this instrument, the Commonwealth Title Trust 
Company by its officers duly authorized by resolution 
of the board of trustees, and of its stockholders, this 
2nd day of December, A. D. 1911. 


COMMONWEALTH TITLE TRUST 


COMPANY, 
sig.) Horace Fogg, President. 


« 


(sig. 
(sig.) Horace Fogg, 
(sig.) Franklin Fogg, 
” ig.) Fred S. Fogg, 
ig.) 


Herbert H. Gove. 
Attest: Franklin Fogg, Secretary. 


Sl 
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Exhibit “C.” 

THIS INDENTURE WITNESSETH, that 
Commonwealth Title Trust Company, a corporation 
organized under the laws of the State of Washington, 
party of the first part, for and in consideration of the 
sum of ten dollars ($10.00) and other valuable consid- 
eration in gold coin of the United States of America, 
to it in hand paid by Traders Trust Company of Oregon, 
a corporation organized under the laws of the State of 
Oregon, party of the second part, has granted, bar- 
gained and sold, and by these presents does grant, bar- 
gain, sell, convey and warrant unto the said party of the 
second part, and to its successors and assigns, the follow- 
ing described premises, situate, lying and being in the 
County of Pierce, State of Washington, to-wit: 

Beginning at a point on the northerly side of South 
Tenth street, City of Tacoma, distant 80.04 feet westerly 
of the point of intersection of the northerly line of South 
Tenth street with the westerly line of “A”’ street in said 
City of Tacoma; thence northerly and parallel with the 
westerly line of “A” street, 125 feet; thence at right 
angles westerly 19.69 feet; thence at right angles south- 
erly and parallel with the westerly line of “A” street 
125 feet to the northerly line of said South Tenth street; 
thence at right angles easterly to the place of beginning. 

And also a right-of-way in, over and along the fol- 
lowing described land situated in the said City of Ta- 
coma, to-wit: 

Beginning at a point on the westerly line of “A” 
street formed by the intersection of said westerly line of 
“A” street with the southerly line of lot 7, block 902, 
City of Tacoma; thence westerly along the southerly line 
of lot 7, 120 feet to the easterly line of the alley between 
said “A” street and Pacific avenue; thence at right 
angles southerly 10 feet; thence at right angles easterly 
120 feet to the westerly line of “A” street; thence at 
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right angles northerly 10 feet to the place of beginning; 
subject, nevertheless, and reserving to the owners of 
property adjoining the perpetual right-of-way through 
and along so much of said Jand last described in con- 
formity with one certain deed from William C. Bardsley 
and wife, dated April 15, 1901, and recorded in book 
166 at page 396. 

TO HAVE AND TO HOLD, the said premises, 
with all their appurtenances, unto the said party of the 
second part, and to its successors and assigns forever; 
and the said party of the first part, for itself and its suc- 
cessors and assigns does hereby covenant to and with 
the said party of the second part, its successors and 
assigns, that it is the owner in fee simple of said prem- 
ises, that the same are free from all encumbrances, and 
that it will warrant and defend the title thereto against 
all lawful claims whatsoever. 

THIS CONVEYANCE IS INTENDED AS A 
MORTGAGE, and is given to secure the payment of 
the interest as it matures on 32 certain promissory notes 
of twenty-five hundred dollars ($2500.00) each made by 
the Title Insurance & Investment Company of Tacoma, 
a Washington corporation, to the Traders Trust Com- 
pany of Oregon, an Oregon corporation, said notes being 
of even date herewith, and bearing interest at five per 
cent (5%) per annum, payable semi-annually, the first 
maturing December 7, 1915, and one maturing each 
year thereafter down to and including the interest ma- 
turing December 7, 1921, which interest down to De- 
cember 7, 1921, has been guaranteed by first party and 
to secure the principal of the first seven (7) of said 
notes, which principal has also been guaranteed by first 
party. 

Said party of the first part hereby agrees to keep the 
buildings, fences and other improvements upon said 
premises in as good condition and repair as the same 
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are now in or may be put into during the continuance of 
the lien of this mortgage, and shall not commit or permit 
any waste of said premises until the moneys and debt 
hereby secured are fully paid. 

Said party of the first part hereby agree to pay and 
extinguish all taxes, asssessments and other public 
charges which may be levied, assessed or charged upon 
said premises, or upon this mortgage or the notes hereby 
secured, prior to such assessment or public charges be- 
coming delinquent, and, also, to pay and discharge all 
prior liens, claims, adverse titles or encumbrances on 
said premises, so that this mortgage shall be and remain 
a first lien thereon until the debt and moneys hereby 
secured are fully paid. 

Said party of the first part hereby agree that in the 
event it shall fail or neglect to make said repairs, and 
pay and discharge all taxes, assessments and other public 
charges which may be levied, assessed or charged upon 
said premises, and pav and discharge all liens, claims, 
adverse titles and encumbrances on said premises as 
above agreed, then the said party of the second part, its 
successors or assigns, may elect to pav and discharge 
any or all of the same, and cause said repairs to be made, 
and all moneys so expended and paid, with interest 
thereon at the rate of — per cent per annum, from the 
date of such payments or expenditures until the same is 
wholly repaid, shall be a lien on said premises above 
described, and be secured by this mortgage and collected 
in the same manner as the principal debt hereby secured. 
Upon any default on the part of the party of the first 
part in the payment of principal or interest when due 
or in keeping and performing any of the above agree- 
ments and the continuance of such default for one year, 
said party of the second part, its successors or assigns, 
may elect to declare all sums secured hereby due and 
payable without notice, including the then value of the 
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unpaid guaranteed interest figured on the basis of 5%, 
and including interest on all defaulted interest at 5% per 
annum, and may immediately cause this mortgage to 
be foreclosed in the manner provided by law, whether 
he or they shall elect to pay any of the sums above 
referred to or not. 


Said party of the first part hereby agree that in any 
suit or other proceeding commenced for the recovery of 
the debt or moneys hereby secured or for the foreclosure 
of this mortgage, said party of the second part, its suc- 
cessors or assigns, shall have the right to have taxed as 
costs and included in the judgment or decree rendered 
in such suit or proceeding a reasonable attorneys’ fee 
equal to — per cent of the total amount found due. 


Said party of the first party hereby agrees that in 
any suit or other proceeding commenced for the recovery 
of the debt and moneys hereby secured, or for the fore- 
closure of this mortgage, the party of the second part, 
its successors or assigns, shall be entitled to have entered 
in any such suit or proceeding a judgment for any defi- 
ciency remaining due on account of the debt and moneys 
hereby secured after the foreclosure sale of the premises 
above described. 

Said party of the first part hereby agrees that in 
case of the foreclosure of this mortgage the purchaser 
at any sale had thereunder shall be entitled to the imme- 
diate possession of the premises so sold, whether the same 
then be occupied as a homestead or not. 

It is mutually agreed and understood that the debt 
and all sums hereby secured are payable in gold coin of 
the United States of America. 

It is mutually understood and agreed that upon the 
full performance of the foregoing covenants and agree- 
ments at the time and in the manner specified, then this _ 
indenture shall be void and a discharge thereof given at 


34 Lumbermen’s Trust Company vs. 


the expense of the party of the first part, otherwise to 
remain in full force and effect. 


IN WITNESS WHEREOF, the said party of the 
first part has hereunto signed its corporate name and 
affixed its corporate seal by its officers hereunto duly 
authorized this 2nd day of December, 1911. 


COMMONWEALTH TITLE TRUST 
COMPANY, 


Attest: (signed) Franklin Fogg, Secretary. 
By (signed) Horace Fogg, President. 


Signed, sealed and delivered in the presence of: 


(Signed) E. M. Hayden. 
(Signed) Jesse Thomas. 


(Corporate seal.) 
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ANSWERS. 


The answer of defendant Commonwealth Title 
Trust Company, which by stipulation stood also as the 
answers of the individual defendants, was as follows: 


Comes now the above-named defendant Common- 
wealth Title Trust Company, reserving all manner of 
exceptions that may be had to the insufficiencies, uncer- 
tainties and imperfections of plaintiff’s complaint, and 
for answer to so much thereof as it is advised is material 
to be answered. 


i 


Denies that any part of the capital stock of Title 
Insurance & Investment Company of Tacoma, is owned, 
or ever has been owned by this defendant. 


IL. 


Denies that Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove, are now, or ever have been, 
the sole and only owners of the capital stock of this 
defendant. 


ITT. 


Admits that on or about the 2nd day of December, 
1911, defendant Title Insurance & Investment Com- 
pany of Tacoma, signed the notes set forth in the fifth 
paragraph of said complaint, and signed the agreement 
which is attached to said complaint, marked “Exhibit 
A,” but denies that there was a valuable or lawful con- 
. sideration, or any consideration for the executing and 
delivering of said notes and said agreement. 
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IV. 

Admits that on or about the 2nd day of December, 
1911, the defendants Commonwealth Title Trust Com- 
pany, a corporation, Horace Fogg, Franklin Fogg, 
Fred S. Fogg and Herbert H. Gove, signed and deliv- 
ered to the Traders Trust Company of Oregon, a cer- 
tain paper writing in words and figures as set forth in 
“Exhibit B,” attached to the complaint herein, with the 
following exception. That the words, “on the part of 
the individual guarantors” in the twenty-seventh line on 
the second page of Exhibit “B” were not contained in, 
and are not a part of said original writmg. That the 
words “Commonwealth Title Trust Company” were con- 
tained in said original writing after the word “under- 
signed,” in the third line of the third page of said Ex- 
hibit “B,”’ attached to the complaint. That instead of 
the word “they,” being the fourth word in the third line 
on the third page of said Exhibit “B,” attached to the 
complaint, the original writing contained the word “it.” 


V. 

Admits that on or about the 2nd day of December, 
1911, the defendant Commonwealth Title Trust Com- 
pany signed and delivered to the Traders Trust Com- 
pany of Oregon, the paper writing, a copy of which is 
attached to the complaint herein marked “Exhibit C,” 
but denies that there was any valuable or lawful consid- 
eration therefor. 

VI. 

Denies that on the 7th day of December, 1914, or 
at any time, there became due and payable by Title 
Insurance & Investment Company of Tacoma to the 
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plaintiff, two thousand dollars interest, or any sum, upon 
the thirty-two notes described in the complaint. Admits 
that said sum of two thousand dollars, and no_ part 
thereof was paid by the Title Insurance & Investment 
Company of Tacoma, but denies that upon such alleged 
default that due, or any, notice thereof was within ninety 
days, or any time, given to the defendant Commonwealth 
Title Trust Company, and to the defendants, Horace 
Fogg, Franklin Fogg, Fred S. Fogg and Herbert H. 
Gove, or either of them, but admits that said sum of 
two thousand dollars was not paid by them, or either of 
them. Denies that there is now due and owing to the 
plaintiff by defendant ‘Title Insurance & Investment 
Company of 'l'acoma as principal, or at all, and by de- 
fendants Commonwealth Title Trust Company, Horace 
Fogg, Franklin Fogg, Fred S. Fogg and Herbert H. 
Gove, or either of them, the sum of two thousand dollars, 
with interest at 5%, from and after December 7th, 1914, 
or any sum whatever. Denies that payment of said sum 
has been in default more than one year prior to the begin- 
ning of this suit, or at all. 


VII. 


Denies that on June 7th, 1915, or at all, there became 
due and payable by the Title Insurance & Investment 
Company of Tacoma to the plaintiff, two thousand dol- 
lars interest upon the thirty-two notes aforesaid, or any 
sum. Admits that said sum and no part thereof was 
paid by the Title Insurance & Investment Company of 
Tacoma aforesaid, but denies that upon such alleged 
default due, or any, notice thereof was given within 
ninety days, or at any time, to the defendant Common- 
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wealth Title Trust Company, and to the defendants 
Horace Fogg, Franklin Fogg, I'red S. Fogg and Her- 
bert H. Gove, or either of them. Admits that said sum 
of two thousand dollars, or any part thereof was not 
paid. Denies that there is now due and owing to the 
plaintiff by the defendant ‘Title Insurance & Investment 
Company of Tacoma, as principal, or otherwise, and by 
defendants Commonwealth Title Trust Company, Hor- 
ace Fogg, Franklin Fogg, Fred S. Fogg and Herbert 
H. Gove, or either of them, said sum of two thousand 
dollars with interest at 5% from and after June 7th, 
1915, or any sum. 


VIEL. 


Denies that on December 7th, 1915, there became 
due and payable by the Title Insurance & Investment 
Company of Tacoma to plaintiff, two thousand dollars, 
or any sum, interest upon the thirty-two notes described 
in the complaint. Admit that said sum of two thousand 
dollars, and no part thereof was paid by the ‘Title Insur- 
ance & Investment Company of ‘Tacoma, but denies that 
upon said alleged default due notice, or any notice 
thereof, within ninety days, or within any time, was 
given to the defendants Commonwealth Title Trust 
Company, Horace Fogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove, or either of them, but admits that 
said sum of two thousand dollars, or any part thereof 
was not paid. Denies that there is now due and owing 
to the plaintiff by the defendant Title Insurance & In- 
vestment Company of Tacoma, as principal, or other- 
wise, and by defendants Commonwealth Title ‘Trust 
Company, Horace Fogg, Franklin Fogg, Fred S. Fogg 
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and Herbert H. Gove, or either of them, said sum of 
two thousand dollars, with interest at 57% from and after 
December 7th, 1915, or any sum. Denies that on said 
December 7th, 1915, the principal, as well as the interest 
of the first of said thirty-two notes, or any sum, became 
due and payable by the defendant Title Insurance & 
Investment Company of Tacoma to the plaintiff, but 
admits the same were not paid. Denies that due or any 
notice of said alleged default was given to defendants 
Commonwealth Title Trust Company and to Horace 
Fogg, Franklin Fogg, Fred S. Fogg and Herbert H. 
Gove, or either of them. Admits that neither or any of 
them have paid the whole or any part of said principal 
sum, but denies that there is now due and owing and 
wholly unpaid from the said Title Insurance & Invest- 
ment Company as principal, or otherwise, and the defen- 
dants Commonwealth Title Trust Company, Horace 
Fogg, Franklin Fogg, Fred S. Fogg and Herbert H. 
Gove, or either of them, as guarantors, or otherwise, the 
sum of twenty-five hundred dollars, with interest from 
and after December 7th, 1915, at 5%, or any sum, 


IX. 


Admits that the taxes on the real estate described in 
plaintiff’s complaint were not paid, and that certificates 
of delinquency were issued thereon for the taxes for the 
years 1912, 1913 and 1914, as set forth in the twelfth 
paragraph of said complaint, and that the defendant 
Commonwealth Title Trust Company is now the owner 
and holder of said certificates of delinquency, but this 
defendant specifically denies each and every of the other 
allegations in said paragraph twelve. 
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x. 

Denies that by the terms of Exhibit “A” it is pro- 
vided that in event of the failure of defendant Title 
Insurance & Investment Company of Tacoma to pay 
the interest on any of its said notes at the time specified 
therein, and in the event such default shall continue for 
the period of one year, then the whole of said notes and 
indebtedness evidenced thereby shall at the option of 
the said Traders Trust Company of Oregon, or its suc- 
cessors or assigns, forthwith and without notice mature, 
and that said pledge may forthwith be foreclosed and 
any interest then in default shall bear interest at the 
rate of 5% per annum until paid. Denies that payment 
of any installment of principal has been in default one 
year or for 90 days, and denies that 90 days notice of 
any default in payment of any installment of principal 
has been given. 


el. 


Denies that by the terms of the paper writing at- 
‘tached to the plaintiff’s complaint, marked Exhibit “B,” 
the defendants Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove, or either of them, were to 
furnish the abstract instruments of record mentioned 
in the fourteenth paragraph of said complaint, or to 
keep said records complete and up-to-date, as therein 
alleged. Denies that the said defendant Commonwealth 
Title Trust Company, or defendants Franklin Fogg, 
Horace Fogg, Fred S. Fogg and Herbert H. Gove, or 
either of them, were in default in that regard, and denies 
that they, or either of them, have failed and neglected 
to complete the said records in the manner agreed upon, 
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or in any manner, or in any part whatsoever, and denies 
that the necessary cost and expense of completing said 
records and bringing the same down to date is the sum 
of ten thousand dollars, or any sum whatever. 


XII. 

Answering paragraph fifteen, of said complaint, this 
defendant denies that the sum of ten thousand dollars, 
or any sum greater than $1500, is a reasonable sum to 
be allowed as attorneys’ fees in any judgment or decree 
rendered herein in favor of plaintiff. 


Second. 


And further answering said complaint, and by way 
of affirmative matter, constituting a first affirmative 
defense thereto, this answering defendant says: 


i. 


That plaintiff’s bill of complaint does not state facts 
sufficient to constitute a valid cause of action in equity 
against this defendant, nor are the facts stated therein 
sufficient to entitle plaintiff to any relief against this 
defendant. 


Third. 


And further answering said complaint, and by way 
of affirmative matter constituting a second affirmative 
defense thereto, this answering defendant alleges: 


I. 


That on December 2nd, 1911, and for a long time 
prior thereto, defendant Title Insurance & Investment 
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Company, of Tacoma, was the owner of, and was en- 
gaged in actively operating a complete abstract of title 
plant, consisting of maps, books and records pertaining 
to real property titles within Pierce County, Washing- 
ton, at ‘Tacoma, Washington, and was actively engaged 
in the business of making and selling abstracts of title 
to real estate situated exclusively in Pierce County, 
Washington, and in collecting data and formation nec- 
essary to the efficient operation of said plant, all of 
which was in opposition to and in competition with a 
similar business then, and for a long time theretofore 
conducted by defendant Commonwealth Title ‘Trust 
Company, who at said time, and for a long time prior 
thereto, had been the owner of a similar plant, and who 
was, and for a long time prior thereto had been engaged 
as a rival and competitor of said defendant Title Insur- 
ance & Investment Company of ‘Tacoma, in the making 
and selling of abstracts of title to real estate situate 
exclusively in Pierce County, Washington, and in col- 
lecting the data and information pertaining to real prop- 
erty titles within Pierce County, Washington, necessary 
and proper to conduct and maintain an efficient abstract 
plant. That at said time said defendants Common- 
wealth Title Trust Company and Title Insurance & In- 
vestment Company were, and for a long time prior 
thereto had been doing practically all of the abstract of 
title business in said Pierce County, Washington, and 
that defendant Commonwealth Title Trust Company, a 
corporation, contemplated and intended to continue in- 
definitely in said business. 

That at the time of entering into said agreement set 
out in plaintiff’s complaint, the indebtedness of Title 
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Insurance & Investment Company of Tacoma to Trad- 
ers Trust Company of Oregon, and the interest on the 
entire indebtedness of eighty thousand dollars, and the 
mortgage given to secure the same, referred to in the 
first paragraph of plaintiff's Exhibit “A,” were in full 
force and effect, and that a payment of five thousand 
dollars on account of the principal and the interest on 
the entire indebtedness of eighty thousand dollars, were 
about to become due and payable, and said Title Insur- 
ance & Investment Company of ‘Tacoma was unable to 
pay the same, and had no other assets except said abstract 
plant, and had so notified said Traders Trust Company 
of Oregon, the then holder of said indebtedness. That 
a copy of said mortgage referred to in the first para- 
graph of said Exhibit “A” is hereto attached marked 
“Exhibit 1,” and made a part hereof for all purposes. 

That by the terms of said mortgage it was expressly 
provided that said ‘Title Insurance & Investment Com- 
pany of Tacoma should maintain and operate the said 
abstract office and plant mentioned therein during the 
entire life of said mortgage, and should make and issue 
abstracts to customers, solicit business and use its best 
endeavors to enlarge and build up the business then car- 
ried on by the mortgagee, all of which was to be done 
under the supervision of a person designated by said 
Traders Trust Company of Oregon, and that in event 
of a failure by said Title Insurance & Investment Com- 
pany of Tacoma to pay the interest, or any installment 
of principal, or any part thereof, said entire indebted- 
ness should at once become due and payable, and said 
Traders Trust Company of Oregon should have the 
right to take immediate possession of said entire abstract 
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plant, and sell the same and apply the proceeds to the 
payment of said entire indebtedness. 

That at said time said Traders Trust Company of 
Oregon, and one A. D. Willoughby and O. M. Smith 
and Ella Smith, the last three named persons who were 
the substantial owners and officers of said Traders Trust 
Company of Oregon, intended and were threatening 
to take possession of said abstract plant on December 7, 
1911, the date when said interest and installment of 
principal became due, if the same was paid, and sell said 
abstract plant and acquire and operate the same as a 
going concern, in direct competition with the business 
carried on by the defendant Commonwealth Title Trust 
Company in said Pierce County. 

That for the sole and only consideration, and for the 
sole and only purpose of removing and restraining the 
rivalry and competition then existing in the abstract 
business in Pierce County, Washington, and for the 
sole and only consideration and purpose of inducing 
said Traders Trust Company of Oregon and Title In- 
surance & Investment Company of Washington, and 
said Willoughby, Smith and wife, referred to in plain- 
tiff’s complaint, and any other person or persons who 
might become purchasers at the foreclosure sale of said 
plant and business of said Title Insurance & Investment 
Company of Tacoma, from engaging in or entering into 
the abstract business in Pierce County, Washington, 
in competition with this defendant, and for the purpose 
insofar as possible of giving this defendant a monopoly 
of such business within said Pierce County, Washington, 
and for no other purpose, or consideration, the agree- 
ments referred to in plaintiff’s complaint were entered 
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into, and in pursuance of said agreements said Traders 
Trust Company of Oregon took possession of said ab- 
stract plant of defendant, Title Insurance & Investment 
Company of Tacoma, and moved the same to Portland, 
Oregon, where the same was placed in a secure vault un- 
der the joint control of said Traders Trust Company of 
Oregon, and defendant Title Insurance & Investment 
Company of Tacoma, to be there kept and not used for 
any purpose whatsoever during the life of said agree- 
ments, and under the conditions therein provided, and 
said Title Insurance & Investment Company of Ta- 
coma withdrew as a rival and competitor of defendant 
Commonwealth Title Trust Company in the abstract 
business in Pierce County, Washington, and discontin- 
ued and abandoned said business. That in pursuance 
of said agreements said Traders Trust Company of Ore- 
gon, and said A. D. Willoughby and O. M. Smith and 
Ella Smith, his wife, refrained from foreclosing said 
mortgage and pledge on said abstract plant, and re- 
frained from entering the abstract business in Pierce 
County, Washington, thereby giving the defendant 
Commonwealth Title Trust Company a practical mo- 
nopoly of the abstract business in Pierce County, Wash- 
ington, and thereafter the defendant Commonwealth 
Title Trust Company did practically all of the abstract 
of title business transacted, and made and sold practi- 
cally all of the abstracts of title relating to real property 
that were made and sold within Pierce County, Wash- 
ington. 

That at the time of the making of said agreements of 
December 2nd, 1911, as herein alleged, and at all times 
subsequent thereto, the Marion Investment Company 
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referred to in plaintiff's complaint was, and now is, 
‘owned and controlled by said A. D. Willoughby and 
wife. 

That concurrent with the execution of said agree- 
ments of December 2nd, 1911, and as part of the con- 
sideration thereof and as a part of said transaction, said 
A. D. Willoughby and O. M. Smith, made, executed 
and delivered their certain agreement in writing wherein 
they agree not to transact or engage in the abstract of 
title business in Pierce County, Washington, during the 
period covered by said agreements, which said agree- 
ment with said Willoughby and Smith is hereto attached 
marked “Exhibit 2,” and made a part hereof for all 
purposes. That all of said agreements mentioned in said 
complaint were prepared by said Traders Trust Com- 
pany of Oregon, A. D. Willoughby and O. M. Smith, 
and such of said agreements as were executed by the 
officers of said Commonwealth Title Trust Company, as 
in this answer alleged, were executed at the-instance of 
said Traders Trust Company, said A. D. Willoughby 
and O. M. Smith, and pursuant to a resolution of au- 
thority therefor prepared by said Traders Trust Com- 
pany of Oregon, A. D. Willoughby and O. M. Smith, 
and by them presented to defendant Commonwealth Ti- 
tle Trust Company for adoption, a copy of which said 
resolution is hereto attached marked Exhibit “3,” and 
made a part hereof for all purposes. 

That defendant is advised by counsel, and therefore 
alleges the facts to be. that said agreements, and each of 
them, were and are in violation of the constitution and 
laws of the State of Washington, and were and are 
against public policy, illegal and void, and that defend- 
ant should not comply with or act said agreement. 


a 
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Fourth. 


By way of a further answer and third affirmative de- 
fense to plaintiff’s complaint this defendant alleges: 


It: 


That the defendant Commonwealth ‘Title Trust 
Company is, and was at al] times in the complaint men- 
tioned, and for several vears prior thereto, a corporation 
duly organized and existing under and by virtue of the 
laws of the State of Washington, and engaged solely 
in the business of making and selling abstracts of title 
to lands in Pierce County, Washington, and in making 
and maintaining an abstract plant at Tacoma, in said 
County and State. That it was not authorized by its ar- 
ticles of incorporation, nor was it engaged in the busi- 
ness of becoming surety or guarantor for any person, 
firm or corporation for the contracts, undertakings or 
obligations of third person. 


That the agreement “Exhibit B,” and said inden- 
ture of mortgage, “Exhibit C,” attached to plaintiff’s 
complaint, were each and all made and executed wholly 
without consideration, and said defendant directly or in- 
directly never received any consideration or any money 
or property or labor, or thing of value therefor, or in 
connection therewith, nor were its assets in any way in- 
creased thereby. That defendant is advised by counsel, 
and therefore alleges the fact to be, that the execution 
of said instruments and said mortgage, referred to in 
plaintiff’s complaint were, and are each and all in viola- 
tion of the constitution and laws of the State of Wash- 
ington, and beyond the powers of this defendant, and 
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were, and are illegal and void, and the defendant should 
not comply with or act under said agreements, or recog- 
nize the same as valid and binding. 


Fifth. 


This defendant without admitting any lability what- 
ever upon the agreements and mortgage set forth in 
plaintiff’s complaint, as executed by it, and expressly 
denying the validity and legality of the same, and deny- 
ing any liability thereunder, and expressly reserving to 
itself the defenses hereinbefore in this answer inter- 
posed, for a partial defense to plaintiff’s complaint al- 


leges: 
T 


That the agreement executed by the Commonwealth 
Title Trust Company, attached to plaintiff’s complaint, 
marked Exhibit “B,” contains the following provision: 


“It is further agreed, that time shall be and is of es- 
sence of this agreement of guaranty, and in the event of 
any failure or default in any payment hereby guaran- 
teed to be made and of the continuance of such default 
for a period of ninety days, after written notice thereof 
to the guarantor in writing, the Traders Trust Com- 
pany of Oregon, its successors or assigns, may bring a 
proper action against the guarantor, and in the event of 
the continuance of such default for a period of one year, 
after such default shall have been made, then the whole 
amount covered by this guaranty shall forthwith and 
without notice become due and payable, at the election 
of said Traders Trust Co. 

“In the latter event the guarantor shall be lable to 
the Traders Trust Company of Oregon, its successors 
and assigns, for the principal of the first seven of said 
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notes and the interest on all of said thirty-two (32) notes 
down to the time of the entry of judgment thereon, but 
not in any event including interest Jonger than to De- 
cember 7th, 1921, and the Traders Trust Company of 
Oregon, shall be entitled to judgment for a sum in addi- 
tion to such principal and interest equal to the then value 
of the unpaid guaranteed interest on all of said notes, 
figured on the basis of 5 per cent.” 

That plaintiff in its complaint in this action is ask- 
ing and demanding that this Court by its judgment and 
decree enforce the above mentioned part of this agree- 
ment against this defendant, in accordance with the 
terms thereof. That said portion of said agreement above 
quoted, and the demand of plaintiff thereunder are 
usurious, unconscionable and inequitable, and in the na- 
ture of a penalty, and not enforcible in.a Court of equity. 

WHEREFORFS, this defendant prays this Honor- 
able Court that this action may be dismissed, that plain- 
tiff take nothing by this action, and that defendant may 
recover its costs herein expended. And this defendant 
asks for such other and further relief in the premises as 
to the Court may seem just and equitable. 


BATES, PEER & PETERSON, 
Solicitors for Defendant Commonwealth Title Trust 
Company, Office and Post Office Address, 1107 
Nat'l Realty Bldg., Tacoma, Washington. 
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EXHIBIT 1. 
Know All Men By These Presents, That The Title 


Insurance & Investment Co., of Tacoma, a corporation 
duly organized and existing under and by virtue of the 
laws of the State of Washington with its principal place 
of business in the City of Tacoma, Washington, and 
hereinafter designated as the mortgagor, in considera- 
tion of the sum of Ninety Thousand ($90,000.00) Dol- 
lars, lawful money of the United States to it in hand 
paid by the Title Insurance and Investment Company 
of Washington, a corporation duly organized and exist- 
ing under and by virtue of the laws of the State of 
Washington, with its principal office and place of busi- 
ness at Tacoma, in said State, and hereinafter desig- 
nated as the Mortgagee, the receipt whereof is hereby 
acknowledged does hereby bargain, sell and convey unto 
the said mortgagee all and singular the following de- 
scribed personal property in possession of the mortgagor, 
and situated in the City of Tacoma, County of Pierce 
and State of Washington, said personal property being 
fully described in a schedule hereunto attached and 
marked “Schedule A,” it being intended to convey all 
articles of every name, nature and kind now used in car- 
rying on the abstract business of the mortgagor in said 
City of Tacoma, and which said “Schedule A” is made a 
part of these presents. 

To Have and To Hold the said personal property 
and every part and parcel thereof to the said mortgagee, 
its successors or assigns forever. And the said mortgagor 
for itself its successors and assigns, covenant that it is the 
lawful owner of the whole of said personal property set 
forth in “Schedule A” and has good and lawful right 
to sell and dispose of the same, and that the said per- 
sonal property is free and clear of encumbrances of every 
name, nature and kind. 
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It is further covenanted and agreed on the part of 
the mortgagor, that it will at all times hereafter and dur- 
ing the life of this instrument, correctly abstract all 
deeds, mortgages or other conveyances, mechanics’ liens, 
leases and all miscellaneous records affecting the title to 
real property in Pierce County or filed for record in the 
office of the County Auditor of Pierce County; also all 
judgments and decrees of any Court of Record and all 
probate matters appearing on the records of any Court 
of Record in Pierce County in the same manner and 
with the same accuracy and dispatch that the said work 
has heretofore been performed by the mortgagee and 
shall cause same to be bound in appropriate volumes in 
the same manner as the same now are kept by the mort- 
gagee; and that the said volumes so bound shall be prop- 
erly numbered and identified with the proper fee num- 
bers plainly printed on the back; that the mortgagor 
shall keep all the said records taken off and from the rec- 
ords and files of Pierce County properly posted in the 
records of its office in the said City of Tacoma, that is 
to say, the land books, lot books, miscellaneous books 
and filing cards in the same manner as heretofore done 
by the mortgagee. The mortgagor shall at all times keep 
on hand a sufficient number of said last named books, 
and filing cards which shall not be inferior in quality to 
the same class of books or filing cards heretofore main- 
tained by the mortgagee and further agrees that it will 
replace any and all records of the office pertaining to 
the abstract business that may from any cause become 
lost, mutilated or destroyed. 

The Mortgagor hereby covenants and agrees that all 
additional records, books, plats, maps, files, chains of 
title, furniture, fixtures or apphances of which it shall 
become the owner during the lifetime of this instrument 
and used or intended for use in carrying on the abstract 
business shall become subject to all the terms of this 
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mortgage as fully as if they were enumerated therein. 
Provided, however, that the mortgagor shall have the 
right to sell and dispose of any article of furniture or 
appliances that may become useless by reason of wear 
or breakage and supply the place thereof with new arti- 
cles of the same kind which said furniture or appliances 
so supplied shall at once become subject to the hen of 
this mortgage. 

It is further covenanted and agreed on the part of 
the mortgagor that the mortgagee, its representatives or 
assigns, shall have authority and power to select a com- 
petent person, which person shall be satisfactory to the 
mortgagor and shall be employed by mortgagor at mort- 
gagee’s request whose duty shall be to supervise and con- 
trol the posting, indexing and care of all of the abstract 
records hereinbefore described, that come into the ab- 
stract office of the mortgagor; and whose duty it shall 
be to see that all said records are properly posted, bound, 
indexed and labeled in accordance with the terms of this 
instrument, and said superintendent shall have the cus- 
tody of all abstracts of records, papers, plats and every- 
thing pertaining thereto, and shall see that they are at 
all times properly protected from fire, theft and de- 
struction. Said mortgagee shall also have exclusive au- 
thority to select all employees of the mortgagor whose 
duties shall be the indexing, posting, and keeping up the 
abstract records in the abstract office of the mortgagor, 
which said employees shall also be satisfactory to the 
mortgagor and shall be employed by mortgagor at mort- » 
gagee’s request, and said person selected as above shall 
supervise the work of said employees, and it shall be his 
and their duty to keep said abstract plant in such man- 
ner as shall at all times correctly show the condition of 
all titles to real property and all incumbrances or liens 
thereon in Pierce County, Washington. The compen- 
sation of said person and of said employees so employed 
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shall be paid by the mortgagor. Provided, however, 
that said person and said employees must be competent 
and industrious persons and qualify to perform the work 
assigned him, or to them and in the event that he or they 
or any of them, shall prove to be incompetent, negligent 
or disabled from any cause, or unsatisfactory to either 
party, then such person or employee or employees shall 
be discharged and another person or employee shall be se- 
lected by mortgagee and employed by mortgagor as 
above provided, and the same rule shall be followed from 
time to time during the life of this mortgage. Such per- 
son or employee shall not be discharged by either party 
without reasonable notice to the other party in advance. 
Provided, however, that the said person and the said em- 
ployees hereinbefore referred to shall at all times in the 
general conduct of the office and the performance of the 
labor therein, shall be under the supervision and direction 
of the manager or superintendent of said mortgagor, and 
shall perform all duties assigned to them not inconsist- 
ent with their duties of keeping up and taking care of 
said abstract plant as hereinbefore set forth. Said mort- 
gagee shall have the right at any and all times to require 
from said person full reports as to the posting, indexing 
and keeping up said abstract plant, and shall have the 
right at all times to inspect said plant for the purpose of 
seeing that all the provisions of this mortgage are fully 
complied with. 

The mortgagor further covenants and agrees that it 
will maintain and operate the said abstract office and 
plant during the entire life of this mortgage and will 
make and issue abstracts to customers, solicit business 
and use its best endeavors to enlarge and build up the 
business, now carried on by the mortgagee. 

The mortgagor further agrees that it will at all times 
maintain its office in a brick, stone or concrete building 
and will at all times maintain a fire proof vault of suffi- 
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cient capacity to keep the current files, all bound books 
and all loose leaf binders, all-card indexes of personal 
property and miscellaneous records and will cause the 
same to be placed and kept in said vault at all times 
when said abstract office is closed for business. 

The mortgagor hereby covenants and agrees to keep 
said personal property hereby mortgaged insured against 
fire in one or more reasonable insurance companies, to 
be approved and selected by the mortgagee, in the sum 
of $10,000.00 or so much thereof as can be obtained. 
Loss, if any, payable to the mortgagee as its interest may 
appear, and upon failure of the mortgagor to so msure 
said property after five days notice to it, then and in 
that event the mortgagee may insure the same and pay 
the premium thereon and the same shall be added to and 
become a part of this mortgage and secured thereby. 

Provided, Notwithstanding if the mortgagor or its 
successors or assigns shall pay or cause to be paid unto 
the mortgagee, its successors, assigns or legal representa- 
tives, the sum of Ninety Thousand ($90,000.00) Dollars 
lawful money of the United States, together with interest 
thereon at the rate of 7 per cent per annum, principal and 
interest payable according to the terms of ten promissory 
notes (or any renewal note or notes which may be taken 
in lieu of the above notes or any of them to evidence the 
payment of said sum of money or any part thereof) for 
the respective amounts and dated and due on or before 
at the respective times following, to-wit: 

$10,000.00 dated December 7, 1909, due December 7, 
1910. 

$5,000.00 dated December 7, 1909, due December 7, 
1911. 

$5,000.00 dated December 7, 1909, due December 7, 
1912. 

$5,000.00 dated December 7, 1909, due December 7, 
1913. 
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$5,000.00 dated December 7, 1909, due December 7, 
1914. 

$5,000.00 dated December 7, 1909, due December 7, 
1915. 

$5,000.00 dated December 7, 1909, due December 7, 
1916. 

$5,000.00 dated December 7, 1909, due December 7, 
1917. 

$5,000.00 dated December 7, 1909, due December 7, 
1918. 

$40,000.00 dated December 7, 1909, due December 7, 
1919. 

Said notes being payable at ‘Tacoma, Washington, 
and shall keep and perform all the promises and agree- 
ments herein contained, then this mortgage shall be void, 
and of no effect, and its discharge thereof shall be given 
by said mortgagee, its successors, assigns or legal repre- 
sentatives, at the request of and at the expense of said 
mortgagor, otherwise to remain in full force and effect. 

But if default be made in the payment of the said 
promissory notes or any of them or the interest thereon 
or any part thereof when the same shall become due or if 
any of said personal property be removed or attempt 
be made to remove the same or any part thereof be at- 
tached, levied upon or claimed by any creditor or credit- 
ors of said mortgagor or if said mortgagor shall dispose 
or attempt to dispose of the same or any part thereof 
without the written consent of the mortgagee or its suc- 
cessors or assigns, or if the said mortgagor shall fail and 
neglect to take proper care of any of said property or 
shall fail or neglect to keep any of the covenants and 
agreements herein contained, then the whole amount of 
this mortgage shall at once become due and payable not- 
withstanding any provision herein to the contrary, and 
it shall be lawful and said mortgagor hereby authorizes 
said mortgagee or its agents or attorneys to take pos- 
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session of all the property mentioned herein wheresoever 
found, without being deemed guilty of trespassing, and 
shall foreclose this mortgage and sell the said property 
pursuant to law, and out of the proceeds of said sale to 
retain the principal and interest remaining on said notes, 
unpaid, and all costs of such foreclosure and sale together 
with the sum of $500.00 as attorney’s fees in addition to 
the other fees provided for herein which the mortgagor 
hereby agrees to pay in case any suit or proceedings be 
had to collect the debt hereby secured or any part thereof 
and said attorney’s fees are hereby secured by this mort- 
gage, if suit be settled before judgment and the excess 
money, if any there be over and above the sum secured 
hereby after foreclosure sale shall on demand be paid to 
the said mortgagor, its successors or assigns. 

In Witness Whereof, we have hereunto set our hand 
and affixed our corporate seal this 7th day of December, 
1909. 

Title Insurance and Investment .Company 
of Tacoma, 
By A. D. Willoughby, 
President. 
By A. F. Albertson, 
Secretary. 
(Corporate Seal) 


(Here follows a long inventory which is not material 
to any question on appeal except the following:) 

A. set of current files embracing a number of vol- 
umes properly numbered and identified with:the proper 
fee numbers thereon, and containing an abstracted copy 
of all deeds, mortgages, or other conveyances, mechan- 
ies’ liens, leases, and all miscellaneous records affecting 
the title to real property in Pierce County, or filed for 
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record in the office of the County Auditor of Pierce 
County, up to June Ist, 1909, said records containing 
information full and complete enough to enable any 
abstract company to compile an abstract as full and 
complete as the abstracts made and put out heretofore by 
the Title Insurance and Investment Company of Wash- 
ington. 


“EXHIBIT 2.” 


To the Title Insurance & Investment Company of Ta- 
coma, Washington. 


Gentlemen: 

In consideration of the agreements which have been 
this day made between you, the Title Insurance & In- 
vestment Company of Washington, the Commonwealth 
Title ‘Trust Company and The Traders Trust Com- 
pany of Oregon, we, the undersigned individuals, who 
are the principal stockholders of the Title Insurance & 
Investment Company of Washington, and of the 'Trad- 
ers Trust Company of Oregon, do hereby covenant and 
agree that as long as the agreements on your part and 
on the part of the Commonwealth Title Trust Company 
and on the part of Fred S. Fogg, Horace Fogg, Frank- 
lin Fogg and Herbert H. Gove are kept and performed, 
we will not, nor will either of us, directly or indirectly, 
as individuals, or through the medium of any corpora- 
tion, transact an abstract business or a title insurance 
business in Pierce County, State of Washington. 

IN WITNESS WHEREOF, we have hereunto 
set our hands this 2nd day of December, A. D. 1911. 


A. D. Willoughby, 
O. M. Smith. 
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“EXHIBIT 3.” 


The following resolution was introduced by Mr. 
Fred S. Fogg and seconded by Mr. Franklin Fogg and 
carried by the unanimous vote of all the stockholders 
and all of the trustees of the Company: 


BE IT RESOLVED, that this company at this 
meeting of the stockholders and trustees, all the stock- 
holders being present in person or by proxy and all of 
the trustees being present, in consideration of the advan- 
tages and benefits accr uing to it and arising out of the 
transaction and as an inducement to the Traders Trust 
Company of Oregon to cancel and satisfy of record a 
certain mortgage now held by them and to extend fur- 
ther time upon a certain indebtedness held by them 
against The Title Insurance & Investment Company of 
Tacoma, authorize the president to execute a guaranty 
of the interest upon 32 certain promissory notes of 
$2500.00 each, said notes being made by The Title In- 
surance & Investment Company of Tacoma in favor of 
the Traders Trust Company of Oregon, and said notes 
being of date December second, 1911, and bearing inter- 
est at 5 per cent per annum, payable semi-annually, the 
interest which matures December 7, 1921, and that this 
company also guarantee for the same consideration the 
principal of the first seven of said notes. 

BE IT FURTHER RESOLVED, that this com- 
pany for the same consideration execute its mortgage 
covering the following described real property situated 
in Tacoma, Washington, to-wit: 

Beginning at a point on the northerly side of South 
Tenth Street, City of Tacoma, distant 80.04 feet west- 
erly of the point of intersection of the northerly line of 
South Tenth Street with the westerly line of “A” Street 
in said City of Tacoma, thence northerly and parallel 
with the westerly line of “A” Street, 125 feet, thence at 
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right angles westerly 19.69 feet, thence at right angles 
southerly and parallel with the westerly line of “A” 
Street, 125 feet thence to the northerly line of said South 
Tenth Street, thence at right angles easterly to the place 
of beginning; and 

Also a right-of-way in, over and along the following 
described land situated in the said City of Tacoma, to- 
wit: 

Beginning at a point on the westerly line of “A” 
Street formed by the intersection of said westerly line 
of “A” Street with the southerly line of lot 7, block 902, 
City of Tacoma, thence westerly along the southerly 
line of lot 7, 120 feet to the easterly line of the alley be- 
tween said “A” Street and Pacific Avenue, thence at 
right angles southerly 10 feet, thence at right angles east- 
erly 120 feet to the westerly line of “A” Street, thence at 
right angles northerly 10 feet to the place of beginning; 
subject, nevertheless, and reserving to the owners of 
property adjoining the perpetual right-of-way through 
and along so much of said land last described in conform- 
ity with one certain deed from Wilham C. Bardsley and 
wife, dated April 5th, 1901, and recorded in book 166 
at page 396. 
to secure the payment of said seven notes and said in- 
terest on said 32 notes to and including December 7, 
1921. 

BE IT FURTHER RESOLVED, that this com- 
pany for the same consideration, execute a guaranty to 
the Traders Trust Company of Oregon that so long as 
the abstract plant heretofore and now the property of 
The Title Insurance & Investment Company of Tacoma 
is held as security for the indebtedness represented by the 
32 certain promissory notes of $2500.00 each made by 
The Title Insurance & Investment Company of Tacoma 
in favor of the Traders Trust Company of Oregon of 
date December 2nd, 1911, being the notes hereinbefore 
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referred to that this company will correctly abstract or 
cause to be abstracted all deeds, mortgages or other con- 
veyances, mechanic’s liens and all miscellaneous records 
whether herein specifically mentioned or not affecting 
the title to real property in Pierce County in the same 
manner and with the same accuracy and dispatch that 
the same work has heretofore been performed by the 
Commonwealth ‘Title Trust Company, and cause the 
same be arranged according to fee numbers or other 
system satisfactory to the Traders Trust Company of 
Oregon, and cause the same to be bound and properly 
identified, in the customary manner, boxed, wrapped 
andi shipped: t0-< :..05 Ree. +e ogg ae 
or other trustee selected by The Title Insurance & In- 
vestment Company of ‘Tacoma and the Traders Trust 
Company of Oregon, or their successors or assigns ac- 
cording to the terms of a certain agreement of pledge 
dated December ...., 1911. PROVIDED, HOW- 
EVER, it shall be agreed in connection with such guar- 
anty that the Traders Trust Company of Oregon shall 
waive the right to demand such take-off so long as each 
and every of the payments of the principal and interest 
upon said notes and each of them is made at the times 
specified in said notes and each of them, and so long as 
each and every of the covenants on the part of The Title 
Insurance & Investment Company of ‘Tacoma in its 
agreement of pledge of said date is kept and performed 
at the times therein agreed, and for a period of one year 
after default. In the event of such default, and its con- 
tinuance for one year, however, the Commonwealth 'Ti- 
tle Trust Company will agree that it will forthwith fur- 
nish or cause to be furnished to the Traders Trust Com- 
pany of Oregon, its successors and assigns, all the take- 
offs necessary to complete said plant in the manner here- 
inbefore specified and thereafter so long as said plant 
or any part of it is held as security for such indebtedness 
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this company will keep said plant down to date in such 
manner. 

I, Franklin Fogg, Secretary of the Commonwealth 
Title Trust Company, do hereby certify that the fore- 
going is a true copy of a resolution duly passed by the 
stockholders and trustees of the Commonwealth Title 
Trust Company at a meeting duly called and held, all 
the trustees and all the stockholders being present, said 
resolution receiving a unanimous vote. 


WITNESS MY HAND and seal of said Com- 
pany this 2nd day of December, 1911. 
Franklin Fogg, 
Secretary. 
(SEAL) 


The answer of the defendant Title Insurance & 
Investment Company of Tacoma was as follows: 


Comes now the above named defendant Title In- 
surance & Investment Company of ‘Tacoma, reserving 
all manner of exceptions that may be had to the insuffi- 
ciencies, uncertainties and imperfections of plaintiff's 
complaint, and for answer to so much thereof as it is 
advised is materia] to be answered. 


I. 


Denies that any part of the capital stock of Title 
Insurance & Investment Company of ‘Tacoma, is 
owned, or ever has been owned by the defendant Com- 
monwealth Title Trust Company. 


II. 
Denies that Horace Fogg, Franklm Fogg, Fred S. 
Fogg and Herbert H. Gove, are now, or ever have been, 
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the sole and only owners of the capital stock of the Com- 
monwealth Title Trust Company. 


Ill. 


Admits that on or about the 2nd day of December, 
1911, defendant Title Insurance & Investment Com- 
pany of Tacoma, signed the notes set forth in the fifth 
paragraph of said complaint, and signed the agreement 
which is attached to said complaint, marked “Exhibit 
A,” but denies that there was a valuable or lawful con- 
sideration, or any consideration, for the executing and 
delivering of said notes and said agreement. 


IV. 


Admits that on or about the 2nd day of December, 
1911, the defendants Commonwealth Title Trust Com- 
pany, a corporation, Horace Fogg, Franklin Fogg, 
Fred S. Fogg and Herbert H. Gove, signed and deliv- 
ered to the Traders Trust Company of Oregon, a cer- 
tain paper writing in words and figures as set forth 
in “Exhibit B,” attached to the complaint herein, with 
the following exception. That the words, “on the part 
of the individual guarantors” in the twenty-seventh line 
on the second page of “Exhibit B,” were not contained 
in, and are not a part of the said original writing. That 
the words “Commonwealth Title Trust Company,” were 
contained in said original writing after the word, “un- 
dersigned,” in the third line of the third page of said 
Exhibit “B,” attached to the complaint. ‘That instead 
of the word “they,” being the fourth word in the third 
line on the third page of said Exhibit “B,” attached to 
the complaint, the original writing contained the word 
4 
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V; 

Admits that on or about the 2nd day of December, 
1911, the defendant Commonwealth Title Trust Com- 
pany signed and delivered to the Traders Trust Com- 
pany of Oregon, the paper writing, a copy of which is 
attached to the complaint herein marked Exhibit “C,” 
but denies that there was any valuable or lawful con- 
sideration therefore. 


VI. 


Denies that on the 7th day of December, 1914, or 
at any time, there became due and payable by Title 
Insurance & Investment Company of Tacoma to the 
plaintiff, T'wo Thousand Dollars interest, or any sum, 
upon the thirty-two notes described in the complaint. 
Admits that said sum of Two Thousand Dollars, and no 
part thereof was paid by the Title Insurance & Invest- 
ment Company of Tacoma, but denies that upon such 
alleged default that due, or any, notice thereof was with- 
in ninety days, or any time, given to the defendant Com- 
monwealth Title Trust Company, and to the defendants 
Horace Fogg, Franklin Fogg, Fred S. Fogg and Her- 
bert H. Gove, or either of them, but admits that said 
sum of Two Thousand Dollars was not paid by them, 
or either of them. Denies that there is now due and 
owing to the plaintiff by defendant Title Insurance & 
Investment Company of ‘Tacoma as principal, or at 
all, and by defendants Commonwealth Title Trust 
Company, Horace Fogg, Franklin Fogg, Fred 8. Fogg 
and Herbert H. Gove, or either of them, the sum of 
Two Thousand Dollars, with interest at 5 per cent, 
from and after December 7th, 1914, or any sum what- 
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ever. Denies that payment of said sum has been in de- 
fault more than one year prior to the beginning of this 
suit, or at all. 

VIL. 

Denies that on June 7th, 1915. or at all, there be- 
came due and payable by the Title Insurance & Invest- 
ment Company of Tacoma to the plaintiff, Two Thous- 
and Dollars interest upon the thirty-two notes afore- 
said, or any sum. Admits that said sum and no part 
thereof was paid by the Title Insurance & Investment 
Company of Tacoma aforesaid, but denies that upon 
such alleged default due, or any, notice thereof was 
given within ninety days, or at any time, to the defend- 
ant Commonwealth Title Trust Company, and to the 
defendants Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove, or either of them. Admits 
that said sum of Two Thousand Dollars, or any part 
thereof was not paid. Denies that there is now due and 
owing to the plamtiff by the defendant Title Insuprance 
& Investment Company of Tacoma, as principal, or 
otherwise, and by defendants Commonwealth Title 
Trust Company, Horace Fogg, Franklin Fogg, Fred 
S. Fogg and Herbert H. Gove, or either of them, said 
sum of Two Thousand Dollars, with interest at 5 per 
cent from and after June 7th, 1915, or any sum. 


VIII. 

Denies that on December 7th, 1915, there became 
due and payable by the Title Insurance & Investment 
Company of Tacoma to plaintiff, Two Thousand Dol- 
lars, or any sum, interest upon the thirty-two notes de- 
scribed in the complaint. Admits that said sum of Two 
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Thousand Dollars, and no part thereof was paid by the 
Title Insurance & Investment Company of Tacoma, but 
denies that upon said alleged default due notice, or any 
notice thereof, within ninety days, or within any time, 
was given to the defendants Commonwealth Title Trust 
Company, Horace Fogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove, or either of them, but admits that 
said sum of Two Thousand Dollars, or any part thereof 
was not paid. Denies that there is now due and owing 
to the plaintiff by the defendant Title Insurance & In- 
vestment Company of Tacoma, as principal, or other- 
wise, and by defendants Commonwealth Title Trust 
Company, Horace Fogg, Franklin Fogg, Fred S. Fogg 
and Herbert H. Gove, or either of them, said sum of 
Two Thousand Dollars, with interest at 5 per cent from 
and after December 7th, 1915, or any sum. Denies that 
on said December 7th, 1915, the principal, as well as the 
interest of the first of said thirty-two notes, or any sum, 
became due and payable by the defendant Title Insur- 
ance & Investment Company of Tacoma to the plaintiff, 
but admits that the sums were not paid. Denies that 
due or any notice of said alleged default was given to 
defendants Commonwealth Title Trust Company, and 
to Horace Fogg, Franklin Fogg, Fred S. Fogg and 
Herbert H. Gove, or either of them. Admits that neither 
or any of them have paid the whole or any part of said 
principal sum, but denies that there 1s now due and owing 
and wholly unpaid from the said Title Insurance & In- 
vestment Company as principal, or otherwise, and the 
defendants Commonwealth Title Trust Company, Hor- 
ace Fogg, Franklin Fogg, Fred S. Fogg and Herbert 
H. Gove, or either of them, as guarantors, or otherwise, 
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the sum of Twenty-five Hundred Dollars, with interest 
from and after December 7th, 1915, at 5 per cent, or 
any sum. 


IX. 


Admits that the taxes on the real estate described in 
plaintiff’s complaint were not paid, and that certificates 
of delinquency were issued thereon for the taxes for the 
_ years 1912, 1913 and 1914, as set forth in the twelfth 
paragraph of said complaint, and that the defendant 
Commonwealth Title Trust is now the owner and holder 
of said certificates of delinquency, but this defendant 
specifically denies each and every of the other allega- 
tions in said paragraph twelve. 


Xx, 


Denies that by the terms of Exhibit “A,” it is pro- 
vided that in event of the failure of defendant Title 
Insurance & Investment Company of Tacoma to pay 
the interest on any of its said notes at the time specified 
therein, and in the event such default shall continue for 
the period of one year, then the whole of said*notes and 
indebtedness evidenced thereby shall at the option of 
the said Traders Trust Company of Oregon. or its suc- 
cessors or assigns, forthwith and without notice mature, 
and that said pledge may forthwith be foreclosed and 
any interest then in default shall bear interest at the 
rate of 5 per cent per annum until paid. Denies that 
payment of any installment of principal has been in 
default one year or for 90 days, and denies that 90 days 
notice of any default in payment of any installment of 
principal has been given. 
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XI. 


Denies that by the terms of the paper writing at- 
tached to the plaintiff’s complaint, marked Exhibit “B,” 
the defendants Horace Fogg, Franklin Fogg, Fred S. 
Fogg and Herbert H. Gove, or either of them, were to 
furnish the abstract instruments of record mentioned in 
the fourteenth paragraph of said complaint, or to keep 
said records complete and up-to-date, as therein alleged. 
Denies that the said defendant Commonwealth Title 
Trust Company, or defendants Franklin Fogg, Horace 
Fogg, Fred S. Fogg and Herbert H. Gove, or either of 
them, were in default in that regard, and denies that 
they, or either of them, have failed and neglected to 
complete the said records in the manner agreed upon, 
or in any manner, or in any part whatsoever, and denies 
that the necessary cost and expense of completing said 
records and bringing the same down to date is the sum 
of Ten Thousand Dollars, or any sum whatever. 


XII. 

Answering paragraph fifteen of said complaint, this 
defendant denies that the sum of Ten Thousand Dollars 
is a reasonable sum to allow as an attorney’s fee, and 
included in the judgment and decree rendered herein, 
but alleges that no greater sum than Fifteen Hundred 
Dollars should be allowed as attorney’s fees in any 
judgment or decree rendered here in favor of plaintiff. 


Second. 


And further answering said complaint, and by way 
of affirmative matter, constituting a first affirmative 
defense thereto, this answering defendant savs: 
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I. 


That plaintiffs bill of complaint does not state facts 
sufficient to constitute a valid cause of action in equity 
against this defendant, nor are the facts stated therein 
sufficient to entitle plaintiff to any relief against this 
defendant. 


Third. 


And further answering said complaint, and by way 
of affirmative matter constituting a second affirmative 
defense thereto, this answering defendant alleges: 


I, 

That on December 2nd, 1911, and for a long time 
prior thereto, defendant Title Insurance & Investment 
Company of Tacoma, was the owner of, and was en- 
gaged in actively operating a complete abstract of title 
plant, consisting of maps, books and records pertaining 
to real property titles within Pierce County, Washington, 
at Tacoma, Washington, and was actively engaged in the 
business of making and selling abstracts of title to real 
estate situated exclusively in Pierce County, Washing- 
ton, and in collecting data and information necessary to | 
the efficient operation of said plant, all of which was 
in opposition to and in competition with a similar busi- 
ness then, and for a long time theretofore conducted by 
defendant Commonwealth Title Trust Company, who 
at said time, and for a long time prior thereto, had been 
the owner of a similar plant, and who was, and for a 
long time prior thereto had been engaged as a rival and 
competitor of said defendant Title Insurance & Invest- 
ment Company of Tacoma, in the making and selling of 
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abstracts of title to real estate situate exclusively in 
Pierce County, Washington, and in collecting the data 
and information pertaining to real property titles within 
Pierce County, Washington, necessary and proper to 
conduct and maintain an efficient abstract plant. That 
at said time said defendants Commonwealth Title Trust 
Company and Title Insurance & Investment Company 
were, and for a long time prior thereto had been doing 
practically all of the abstract of title business in said 
Pierce County, Washington, and that defendant Com- 
monwealth Title Trust Company, a corporation, con- 
templated and intended to continue indefinitely in said 
business. 

That at the time of entering into said agreement set 
out in plaintiff’s complaint, the indebtedness of Title 
Insurance & Investment Company of Tacoma to Trad- 
ers Trust Company of Oregon, and the interest on the 
entire indebtedness of Eighty Thousand Dollars, and 
the mortgage given to secure the same referred to in the 
first paragraph of plaintiff’s Exhibit “A,” were in full 
force and effect, and that a payment of Five Thousand 
Dollars on account of the principal and the interest on 
the entire indebtedness of Eighty Thousand Dollars, 
were about to become due and payable, and said Title 
Insurance & Investment Company of Tacoma was un- 
able to pay the same, and had no other assets except 
said abstract plant, and had so notified said Traders 
‘Trust Company of Oregon, the then holder of said in- 
debtedness. ‘That a copy of said mortgage referred to 
in the first paragraph of said Exhibit “A” is hereto 
attached marked Exhibit “1,” and made a part hereof 
for all purposes. 
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That by the terms of said mortgage it was expressly 
provided that said Title Insurance & Investment Com- 
pany of Tacoma should maintain and operate the said 
abstract office and plant mentioned therein during the 
entire life of said mortgage, and should make and issue 
abstracts to customers, solicit business and use its best 
endeavors to enlarge and build up the business then car- 
ried on by the mortgagee, all of which was to be done 
under the supervision of a person designated by said 
Traders Trust Company of Oregon, and that in the 
event of a failure by said Title Insurance & Investment 
Company of Tacoma to pay the interest, or any install- 
ment of principal, or any part thereof, said entire in- 
debtedness should at once become due and payable, and 
said Traders Trust Company of Oregon should have the 
right to take immediate possession of said entire abstract 
plant, and sell the same and apply the proceeds to the 
payment of said entire indebtedness. 

That at said time said Traders 'Trust Company of 
Oregon, and one A. D. Willoughby and O. M. Smith 
and Ella Smith, the last three named persons who were 
the substantial owners and officers of said Traders Trust 
Company of Oregon, intended and were threatening to 
take possession of said abstract plant on December 7, 
1911, the date when said interest and installment of prin- 
cipal became due, if the same was not paid, and sell the 
said abstract plant and acquire and operate the same as 
a going concern, in direct competition with the business 
carried on by the defendant Commonwealth Title Trust 
Company in said Pierce County. 


That for the sole and only consideration, and for the 
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sole and only purpose of removing and restraining the 
rivalry and competition then existing in the abstract 
business in Pierce County, Washington, and for the sole 
and only consideration and purpose of inducing said 
Traders Trust Company of Oregon and Title Insurance 
& Investment Company of Washington, and said Wil- 
loughby and Smith and wife, referred to in plaintiff’s 
complaint, and any other person or persons who might 
become purchasers at the foreclosure sale of said plant 
and business of said Title Insurance & Investment Com- 
pany of Tacoma, from engaging in or entering into the 
abstract business in Pierce County, Washington, im 
competition with the defendant, Commonwealth Title 
Trust Company, and for the purpose insofar as possible 
of giving said defendant Commonwealth Title Trust 
Company a monopoly of such business within said Pierce 
County, Washington, and for no other purpose, or con- 
sideration, the agreements referred to in plaintiff’s com- 
plaint were entered into, and in pursuance of said agree- 
ments said Traders ‘Trust Company of Oregon took pos- 
session of said abstract plant of defendant, Title Insur- 
ance & Investment Company of Tacoma, and moved the 
same to Portland, Oregon, where the same was placed in 
a secure vault under the joint control of said Traders 
Trust Company of Oregon, and defendant Title Insur- 
ance & Investment Company of Tacoma, to be there 
kept and not used for any purpose whatsoever during 
the life of said agreements, and under the conditions 
therein provided, and said 'Title Insurance & Investment 
Company of Tacoma withdrew as a rival and competitor 
of defendant Commonwealth Title Trust Company in 
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the abstract business in Pierce County, Washington, 
and discontinued and abandoned said business. ‘That in 
pursuance of said agreements said Traders Trust Com- 
pany of Oregon, and said A. D. Willoughby and O. M. 
Smith and Ella Smith, his wife, refrained from foreclos- 
ing said mortgage and pledge on said abstract plant, 
and refrained from entering in the abstract business in 
Pierce County, Washington, thereby giving the de- 
fendant Commonwealth Title Trust Company a prac- 
tical monopoly of the abstract business in Pierce County, 
Washington, and thereafter the defendant Common- 
wealth Title Trust Company did practically all of the 
abstract of title business transacted, and made and sold 
practically all of the abstracts of title relating to real 
property that were made and sold in Pierce County, 
Washington. 

That at the time of the making of said agreements 
of December 2nd, 1911, as herein alleged, and at all 
times subsequent thereto, the Marion Investment Com- 
pany referred to in plaintiff’s complaint was, and now 
is, owned and controlled by said A. D. Willoughby and 
wife. 

That concurrent with the execution of said agree- 
ments of December 2nd, 1911, and as part of the consid- 
eration thereof, and as a part of said transaction, said 
A. D. Willoughby and O. M. Smith, made, executed 
and delivered their certain agreement in writing wherein 
they agree not to transact or engage in the abstract of 
title business in Pierce County, Washington, during the 
period covered by said agreements, which said agreement 
with said Willoughby and Smith is hereto attached 
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marked Exhibit “2,” and made a part hereof for all pur- 
poses. That all of said agreements mentioned in said 
complaint were prepared by said Traders Trust Com- 
pany of Oregon, A. D. Willoughby and O. M. Smith, 
and such of said agreements as were executed by the 
officers of said Commonwealth Title Trust Company, as 
in this answer alleged, were executed at the instance of 
said 'Traders Trust Company, said A. D. Willoughby 
and O. M. Smith, and pursuant to a resolution of au- 
thority therefor prepared by said Traders Trust Com- 
pany of Oregon, A. D. Willoughby and O. M. Smith, 
and by them presented to defendant Commonwealth 
Title Trust Company for adoption, a copy of which said 
resolution is hereto attached marked Exhibit “3,” and 
made a part hereof for all purposes. 


That defendant is advised by counsel, and therefore 
alleges the facts to be, that said agreements, and each 
of them, were and are in violation of the Constitution 
and laws of the State of Washington, and were and are 
against public policy, illegal and void, and that defend - 
ant should not comply with or act under said agreements. 


Fourth. 


This answering defendant, without admitting any 
liability whatever upon the agreements, notes and mort- 
gage set out in plaintiff’s complaint, and expressly deny- 
ing the validity and legality of the same, and denying 
any liability thereunder, and expressly reserving to itself 
the defenses hereinbefore in this answer interposed, for 
a partial defense to plaintiff’s complaint, alleges: 
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Ju 


That the defendant Title Insurance & Investment 
Company has not been in default in the payment of any 
installment of principal for one year, and that at the 
time of the commencement of this action said defendant 
had not been in default in the payment of any install- 
ment of principal for ninety days, and that ninety days 
notice of any alleged default in the payment of any in- 
stallment premium had not been given, nor had any no- 
tice whatever of any such alleged default been given to 
the defendant, and that under the terms of the agree- 
ment set out in plaintiff's complaint, marked Exhibit 
“A,” plaintiff had no right, power or authority to de- 
clare, and could not declare the entire sum evidenced by 
said notes and agreement to be due and payable, or to 
foreclose said mortgage or pledge set out in Exhibit 
“A,” or to sue for or recover any part or installment of 
the principal of said indebtedness. 

WHEREFORE defendant prays this Honorable 
Court that this action may be dismissed, that plaintiff 
take nothing by this action, and that the defendant may 
recover its costs herein expended, and this defendant 
asks for such other and further relief in the premises 
as to the Court may seem just and equitable. 


C.O. BATES, 
C. T. PETERSON, 
N. H. PEER, 
E. FOGG, 
Solicitors for defendant Title Insurance & Investment 
Company. Office and Post Office Address: 1107 
National Realty Building, Tacoma, Washington. 
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Attached to the answer as Exhibits “1,” “2,” and 
“3.” were Exhibits “1,” “2” and “3” of the answer of 


the Commonwealth Title Trust Company. 


STIPULATION. 
IT IS STIPULATED by the parties hereto that 


in addition to facts proven by testimony taken before 
the Court, the following facts may be taken by the Court 
as proved by competent evidence, subject to such objec- 
tion to the materiality or relevancy thereof as either par- 
ty may raise upon argument. This stipulation shall not 
be construed to limit the right of either party hereto by 
direct testimony or upon cross-examination to introduce 
or to bring out additional or explanatory facts relating 


to the matters herein stipulated. 


I 


Prior to December 7th, 1909, Title Insurance & In- 
vestment Company of Washington, a corporation, of 
which A. D. Willoughby and O. M. Smith and wife were 
the sole and only stock-holders, owned, maimtamed and 
operated in the City of 'Tacoma, Pierce County, Wash- 
ington, an abstract business, used and intended to be 
used for furnishing abstracts of title of property within 
Pierce County. 

Prior to December 7th, 1909, the Commonwealth 
Title Trust Company, a corporation, of which Horace 
Fogg, Franklin Fogg, Fred S. Fogg, Herbert H. Gove, 
Edward Fogg and executors of the estate of Charles 
S. Fogg, deceased, were the sole stockholders, owned, 
maintained and operated an abstract plant in the City 
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of Tacoma, used, and intended to be used, for furnishing 
abstracts of title to property within Pierce County. 
Prior to December 8th, 1909, the Wilson Title & 
Abstract Company, a corporation, in which R. C. Wil- 
son was substantially the sole stockholder, maintained, 
owned and operated in the City of Tacoma an abstract 
business used, and intended to be used, for furnishing 
abstracts of title to property within Pierce County. 


If. 


Prior to December 7th, 1909, the aforesaid compa- 
nies had carried on business in active and actual compe- 
tition with each other, and for many years prior to said 
date said companies owned and controlled the only ab- 
stract plants in said County, and transacted all of the 
abstract business therein. 


EET. 


That on the 6th day of December, 1909, the Wilson 
Title & Abstract Company executed and delivered to 
A. D. Willoughby, then in the actual management of the 
Title Insurance & Investment Company aforesaid, and 
Franklin Fogg, then in the management of the Com- 
monwealth Title Trust Company aforesaid, a lease and 
option to purchase, a copy of which is hereto attached 
and marked Exhibit “A,” and made a part of this stipu- 
lation. That on the 7th day of December, 1909, the said 
Willoughby by written assignment transferred to said 
Franklin Fogg, his interest in said lease and option to 
purchase, a copy of which is attached to the lease Eix- 
hibit “A.” 
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IV. 


That on the 7th day of December, 1909, the Title 
Insurance & Investment Co. of Tacoma was organized 
with the said A. D. Willoughby, A. F’. Albertson and 
IF’. A. Rice, as incorporators; the capital stock of said 
corporation being $5000.00 divided into fifty shares of 
the par value of One Hundred ($100.00) Dollars each; 
that said Willoughby subscribed for forty-eight (48) 
shares, and Albertson for one share, and Rice for one 
share; that stock certificates were duly issued on said 
date to said persons for said amounts of stock; that on 
said date, defendants, Fred S. Fogg and Franklin Fogg, 
made, executed and delivered to the said Willoughby 
an instrument in writing, a true copy of which is in words 
and figures following: 


“THE TACOMA. 
Tacoma, Wash., Dec. 7, 1909. 
In consideration of One Dollar and other good and 

valuable considerations, we and each of us hereby prom- 
ise and agree to indemnify and save harmless A. D. Wil- 
loughby from any and all loss, liability or expense be- 
cause of or by reason of his subscription for forty-eight 
shares of the capital stock of The Title Insurance & In- 
vestment Co. of Tacoma on Dec. 7, 1909. 

Fred S. Fogg, 

Franklin Fogg.” 


That on said date the Title Insurance & Investment 
Company of Washington conveved to said Title Insur- 
ance & Investment Company of Tacoma its entire ab- 
stract plant and property for the total purchase price 
of One Hundred Thousand Dollars, payable Ten Thou- 


78 Lumbermen’s Trust Company vs. 


sand Dollars in cash, and the balance Ten Thousand 
Dollars in one year, and Five Thousand Dollars each 
year thereafter, excepting that the final payment was to 
be Forty Thousand Dollars, and said Title Insurance & 
Investment Company of Tacoma paid said Ten Thou- 
sand Dollars in cash, and executed and delivered to Title 
Insurance & Investment Company of Washington its 
promissory notes for the deferred payments amounting 
to Ninety Thousand Dollars, and executed and deliv- 
ered to secure the same its mortgage on said abstract 
plant property, which is set out in Defendants’ Answer 
and marked “Exhibit 1.” 


That on said December 7th, 1909, Commonwealth 
Title Trust Company executed and delivered to Title 
Insurance & Investment Company of Tacoma its bill 
of sale to certain abstract records, a copy of said bill of 
sale is attached hereto marked “Exhibit B,” and made a 
part hereof for all purposes, which property was in- 
cluded in and became a part of the said chattel mortgage 
aforesaid. 

That on the same date Commonwealth Title Trust 
Company and Title Insurance & Investment Company 
of ‘Tacoma, and Title Insurance & Investment Company 
of Washington made, executed and delivered to each 
other their certain agreement dated December 7th, 1909, 
a copy of which is attached hereto marked “Exhibit C,” 
and made a part hereof. 

That on December 30th, 1909, the said stock certifi- 
cates in said Title Insurance & Investment Company of 
Tacoma were endorsed and surrendered by said Wil- 
loughby, Albertson and Rice, and the same were duly 


Title Insurance & Investment Company, et al. 79 


issued to Horace Fogg, Franklin Fogg, Edward Fogg, 
Herbert H. Gove, Fred S. Fogg and D. I. Fogg, for 
all of the capital stock of said company, and said stock 
remained so held until the commencement of this action, 
and the par value of said stock was afterward duly paid 
by said stockholders to said Title Insurance & Invest- 
ment Company of Tacoma. 


Va 


That at all times mentioned in the complaint and in 
the answer, the said A. D. Willoughby and O. M. Smith 
and his wife, were the officers and sole stockholders of 
the Traders Trust Company of Oregon, the corpora- 
tion mentioned in said pleadings, 

That at all times mentioned in the pleadings in this 
ease A. D. Willoughby and Marian Willoughby, his 
wife, were the officers and owners and holders of all of 
the stock of the Marion Investment Company, the cor- 
poration mentioned and referred to in said pleadings. 


Wal 


That on July 22nd, 1911, said Horace Fogg wrote 
and mailed to the said Willoughby, and said Willough- 
by received the following letter: 


“Tacoma, Washington, July 22nd, 1911. 
Mr. A. D. Willoughby, 
Portland, Oregon. 
Friend Willoughby :— 

The abstract business is now so poor that some new 
plan must be made, as there is not enough business to 
even pay the running expenses of the two plants, and 
in addition to that, the new man is coming into active 
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competition and must be headed off before he has a 
chance to build up a good plant. If you will give us 
your share of help, we will still try to pull the thing out 
OK, as almost any revenue derived will be more than 
could be had by fighting him and each other too. After 
considering a good many plans, this one seems to be the 
best. 


That is, increase the capital stock of our company 
to four hundred thousand dolalrs, give you $80,000, and 
Wilson $38,000 preferred stock at 5 per cent, in ex- 
change for your plants, then operate only our plant and 
as soon as the amount of work increases any, to cut the 
rate to seventy-five cents and later to fifty cents, if nec- 
essary to keep a clear field. This plant could easily do 
several times the total abstract business to be done and 
we could make more money for us all by operating one 
plant at reduced rates than to keep the rates up and let 
the new man build up a plant out of his profits, and I 
am sure that low abstract rates will keep out competi- 
tion better than several companies at higher rates would 
do. Ata dollar, the new man would make a little profit 
on each order, but 75 cents he would lose a little on each 
order, and no one outside of ourselves can make abstracts 
at less than a dollar and make a cent of profit. We 
could do it because our plant is so complete and we have 
such a large amount of stock on hand. 


By making vour stock preferred, you will get your 
dividends before we get anything at all and will relieve 
you from all worry or danger of having your plant back 
on your hands. You would also be able to sell this stock 
or use it as security much better than you can your pres- 
ent mortgage. We would want to put in some clause 
giving the company the right to retire preferred stock 
at certain times and in certain amounts. Kindly take up 
this plan with Mr. Smith and drop me a line as to what 
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you think of it and also send any suggestions you may 
think of as to any better way. Our interests here are 
mutual and must be worked out together or both plants 
would be operated at a loss, for the benefit of the pub- 
lic. 

Our idea would be to work into title certificates as 
fast as possible and use every effort to put new additions 
under the certificate system, and once under a certificate, 
that addition would be out of reach of any other com- 
pany. By working for the first few years to keep the 
field clear rather than to make anything more than in- 
terest on the investment, we would have in the course 
of five or ten years, a business that would be almost out 
of the line of competition, both on account of the cost of 
another plant and by that time, we would have a large 
part of the titles under a certificate system. 

Yours truly, 

Horace Fogg.” 


That on August 3rd, 1911, said Horace Fogg wrote 
and mailed to said Willoughby, and said Willoughby re- 
ceived the following letter: 


“Tacoma, Washington, August 3rd, 1911. 


Mr. A. D. Willoughby, 
Portland, Oregon. 
Dear Mr. Willoughby :— 

I am afraid our ideas are too far apart to do us any 
good. The situation here is so bad that we must have 
some relief or drop out of our present deals. The plan 
you suggested would not relieve us any, but would in 
fact make it far more binding on us, and if we are not 
able to make enough money to pay the amounts due un- 
der the present plan, we would not be able to do so under 
your plan. 
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I tried to figure out some plan that would ease us 
up and at the same time place you in a better and more 
secure position, and I think the plan suggested by me 
would do that. You cannot expect to be paid any thing, 
when both plants are not making anything, but under 
my scheme, you would get your five per cent interest 
from the combined earnings before we would get a cent 
for ourselves, and your principal would be absolutely 
secure, which to my mind would be a much better situa- 
tion for you than the present one, although your rate of 
interest would be a little less than the present specula- 
tive one. 


Whether or not any deal is made with you or Wil- 
son, the rate will have to be cut to seventy-five cents and 
we expect to do that at once and with the intention of 
making it a permanent rate. We can pay expenses at 
fifty cents if we get most of the business, and both Frank 
and Mr. Gove thought it the best plan to come back to our 
own company and make a permanent rate of fifty cents 
and not try to buy the other plants as long as there was 
a fourth man in the field whom we had to fight anyway, 
but I thought I would take it up with vou first and get 
vour ideas on the matter before we did anvthing. It 
may be that as vou are now footloose, vou will want to 
come back here and enter the abstract field again, but 
with so little work to be done, we could each leave one 
stenographer in the office to do the work and the rest of 
the force go out after the four or five orders a day that 
could be dug up. 


If you come up this way, you might drop in and we 
could talk over the situation anyway. 


Yours verv truly, 
Horace Fogg.” 
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That on August 7th, 1911, said Willoughby wrote 
and Horace Fogg received the following letter: 


“Portland, Oregon, 
221 Commercial Club Bldg., 
August Seventh 
WOLD 
Mr. Horace Fogg, 
109 South 10th Street, 
Tacoma, 


Wash. 


Dear Sir: 


Your letter of August third relative to the Abstract 
situation at Tacoma has been received. 


We understand the condition of the abstract busi- 
ness in Tacoma and are ready to give our assistance to 
any proposition that will relieve the sitifation, provided 
our interests are fully protected. Would rather take 
the plant back and operate it than to go into a proposi- 
tion whereby we would be a minority stockholder and 
therefore have nothing to say in the management of the 
company. 

I expect to be in Tacoma within the next two weeks 
and will then talk over with you any scheme you may 
have that will be of mutual] benefit to us all. You might 
bear in mind this fact and that is if we merge the plants 
as suggested in vour letter, our interests must be pro- 
tected by a guarantee of some kind. 


Very truly yours, 
A. D. Willoughby. 


Dictated by AW/C. 
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WIT. 


On December 2nd, 1911, a certified copy of a record 
of the Title Insurance & Investment Company of Ta- 
coma was received by the Traders Trust Company in 
words and figures as follows: 


“Be it resolved that the Title Insurance & Invest- 
ment Company of Tacoma execute and deliver thirty- 
two certain notes dated December 2nd, 1911, in favor 
of the Traders Trust Company of Oregon for twenty- 
five hundred dollars each, the first payable on or before 
December 7th, 1915, and one payable on or before 
December 7th each year thereafter, with interest at the 
rate of five per cent per annum, payable semi-annually, 
and execute and deliver an agreement of pledge of the 
property and plant of the company to secure said notes; 
said notes and agreement to be in such form and to 
contain such provisions as the president of the company 
may agree upon, and that the president and secretary 
be authorized to execute said agreement and that the 
president be authorized to execute said notes. 


“TI, Jesse Thomas, secretary of Title Insur- 
ance & Investment Co. of Tacoma, do hereby certify 
that the foregoing is a true copy of a resolution duly 
passed by the trustees of said company at a meeting | 
duly calJed and held on the 2nd day of December, 1911, 
a quorum being present, and that the same appears on 
the minutes of said meeting. 


“Witness my hand and the seal of said company 
this 2nd day of December, 1911. 


“(Sig.) Jesse Thomas.” 


(Corporate seal.) 
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On December 2nd, 1911, a certified copy of a record 
of the Commonwealth Title Trust Company was re- 
ceived by the Traders Trust Company of Oregon, in 
words and figures as follows: 


“The following resolution was introduced by Mr. 
Fred S. Fogg and seconded by Mr. Franklin Fogg and 
carried by the unanimous vote of all the stockholders 
and all of the trustees of the company: 

“BE IT RESOLVED, that this company at this 
meeting of the stockholders and trustees, all the stock- 
holders being present in person or by proxy, and all of 
the trustees being present, in consideration of the advan- 
tages and benefits accruing to it and arising out of the 
transaction and as an inducement to the Traders Trust 
Company of Oregon to cancel and satisfy of record a 
certain mortgage now held by them and to extend fur- 
ther time upon certain indebtedness held by them against 
the Title Insurance & Investment Company of Tacoma, 
authorize the president to execute a guaranty of the 
interest upon 32 certain promissory notes of $2500.00 
each, said notes being made by the Title Insurance & 
Investment Company of Tacoma in favor of the Trad- 
ers ‘Trust Company of Oregon, and said notes being 
of date December second, 1911, and bearing interest at 
5% per annum, payable semi-annually the first maturing 
December 7, 1915, down to and including the interest 
which matures December 7, 1921, and that this com- 
pany also guarantees for the same consideration the 
principal of the first seven of said notes. 

“BE IT FURTHER RESOLVED, that this 
company for the same consideration execute its mort- 
gage covering the following described real property sit- 
uated in Tacoma, Washington, to-wit: 

“Beginning at a point on the northerly side of South 
Tenth Street, City of Tacoma, distant 80.04 feet west- 
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erly of the point of intersection of the northerly line of 
South Tenth street with the westerly line of ‘A’ street 
in said City of Tacoma, thence northerly and parallel 
with the westerly line of *A’ street, 125 feet, thence at 
right angles westerly 19.69 feet, thence at right angles 
southerly and parallel with the. westerly line of ‘A’ 
street 125 feet to the northerly line of said South Tenth 
street, thence at right angles easterly to the place of 
beginning. 

“And also a right-of-way in, over and along the fol- 
lowing described land situated in the said city of Ta- 
coma, to-wit: 

“Beginning at a point on the westerly line of ‘A’ 
street formed by the intersection of said westerly line of 
‘A’ street with the southerly line of lot 7, block 902, 
city of Tacoma, thence westerly along the southerly line 
of lot 7, 120 feet to the easterly line of the alley between 
said ‘A’ street and Pacific avenue, thence at right angles 
southerly 10 feet, thence at right angles easterly 120 
feet to the westerly line of ‘A’ street; thence at right 
angles northerly 10 feet to the place of beginning; sub- 
ject, nevertheless, and reserving to the owners of prop- 
erty adjoining the perpetual right-of-way through and 
along so much of said land last described in conformity 
with one certain deed from William C. Bardsley and 
wife, dated April 15, 1901, and recorded in book 166 
at page 396, to secure the payment of said seven notes 
and said interest on said 32 notes to and including De- 
cember 7, 1921. 


“BE IT FURTHER RESOLVED, that this 
company for the same consideration, execute a guaranty 
to the Traders Trust Company of Oregon that as long 
‘ as the abstract plant heretofore and now the property 
of the Title Insurance & Investment Company of Ta- 
coma, is held as security for the indebtedness represented 
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by the certain promissory notes of $2500.00 each made 
by the Title Insurance & Investment Company of Ta- 
coma mn favor of the Traders Trust Company of Ore- 
gon of date December 2nd, 1911, being the notes here- 
inbefore referred to, that this company will correctly 
abstract or cause to be abstracted all deeds, mortgages 
or other conveyances, mechanics’ liens and all miscel- 
laneous records whether herein specifically mentioned 
or not affecting the title to real property in Pierce 
County, in the same manner and with the same accuracy 
and dispatch that the same work has heretofore been 
performed by the Commonwealth Title Trust Com- 
pany, and cause the same to be arranged according to 
fee numbers or other system satisfactory to the Traders 
Trust Company of Oregon, and cause the same to be 
bound and properly identified in the customary manner, 
boxed, wrapped and shipped to , or other 
trustees selected by the Title Insurance & Investment 
Company of ‘Tacoma and the Traders ‘Trust Company 
of Oregon, or their successors or assigns according to 
the terms of a certain agreement of pledge dated De- 
cember 2nd, 1911, PROVIDED, HOWEVER, it 
shall be agreed in connection with such guaranty that 
the Traders Trust Company of Oregon shall waive the 
right to demand such take-offs so long as each and 
every one of the payments of the principal and interest 
upon said notes and each of them is made at the times 
specified in said notes, and each of them, and so long 
as each and every of the covenants on the part of the 
Title Insurance & Investment Company of Tacoma 
in its agreement of pledge of said date is kept and per- 
formed at the times therein agreed, and for a period 
of one year thereafter. Im the event of such default, 
and its continuance for one year, however, the Com- 
monwealth Title Trust Company will agree that it will 
forthwith furnish or cause to be furnished to the Traders 
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Trust Company of Oregon, its successors and assigns, 
all the take-offs necessary to complete said plant in 
the manner hereinbefore specified and thereafter so long 
as said plant or any part of it is held as security for 
such indebtedness this company will keep said plant 
down to date in such manner. 

“JT, Franklin Fogg, secretary of the Commonwealth 
Title Trust Company, do hereby certify that the fore- 
going is a true copy of a resolution duly passed by the 
stockholders and trustees of the Commonwealth Title 
Trust Company at a meeting duly called and held, all 
the trustees and all the stockholders being present, said 
resolution receiving a unanimous vote. | 

“WITNESS MY HAND and seal of said com- 
pany this 2nd day of December, 1911. 

“Franklin Fogg, 


(Corporate seal) Secretary.” 


VIII. 


The payments of interest provided for in the several 
agreements set forth in the plaintiff’s bill and marked 
Exhibits “A,” “B” and “C,” accruing June 7th, 1912; 
December 7th, 1912; June 7th, 1913; December 7th, 
1913, and June 7th, 1914, each in the sum of $2000.00, 
were paid substantially at the time agreed upon, each 
and every of said payments being made by check of the 
Commonwealth Title Trust Company, to the Lumber- 
men’s Trust Company, plaintiff in this suit. 

With reference to the payment of interest due June 
7th, 1918, the following correspondence was had: 
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“COMMONWEALTH TITLE TRUST 
COMPANY, 


Tacoma, Washington, June Sth, 1913. 
Traders Trust Company of Oregon, 
Portland, Oregon. 
Gentlemen: 

On June 7th, there will be due you from the Com- 
monwealth Title Trust Company, two thousand dol- 
lars interest on certain payments guaranteed by this 
company. On account of the poor condition of the 
abstract business, we are now unable to make this pay- 
ment, but expect to be able to take care of all or most 
of rt within the next sixty or ninety days. 

In order to straighten up the finances of the com- 
pany, we have cut the salaries of the three highest right 
mn two, and have also arranged to lay each employee off 
for one month during the next four months. On De- 
cember first we will be free of the Wilson lease, so all 
of these cuts in expenses will enable us to catch up with 
our payments once more. I am very sorry to have any 
delay in this payment, but the total abstract business 
gradually drops down until it’s a struggle to pay run- 
ning expenses, but we have the situation well in hand 
now and will forward payments as soon as possible. 

Yours very truly, 
Commonwealth Title Trust Company, 
(Signed) Horace Fogg, President.” 


“COMMONWEALTH TITLE TRUST 
COMPANY, 
Tacoma, Washington, August Ist, 1913. 
Mr. A. D. Willoughby, 
Portland, Oregon. 
Dear Willoughby: 
If you will be here on the 7th or 8th of this month 
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I will have at least a thousand dollars for you, and want 
to talk over another matter with you at the same time. 
‘We lost our tax case but have not yet decided about 
the appeal. 

As to these assessments, Champlain reports with 
another one against the unplatted piece adjoining the 
lots. Yours very truly, 


(Signed) Horace logg.” 
IX. 


With reference to the payment of interest of De- 
cember 7th, 1914, and subsequent instalments of inter- 
est or principal, the following correspondence was had: 


'(1) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Company: 

“Portland, Nov. 30, 1914. 
Gentlemen: 

On December 7th interest to the amount of $2000 
will be due on the $80,000 of notes of the Title Insur- 
ance & Investment Company, which we hold in escrow. 
Your prompt attention to the matter will be appre- 
ciated. Yours very truly, 


(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 


(2) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Company: 

“Dec. 9, 1914. 
Gentlemen: 

The $2000 interest due on the $80,000 notes of the 
Title Insurance & Investment Company payable De- 
cember 7th, has not been received by us. Kindly advise 
when we may expect it. Yours truly, 


(Signed) W. H. Hallenbeck, 
Asst. Sec y.” 
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(3) From Commonwealth Title Trust Co. to Lum- 
bermen’s Trust Company: 

“December 10th, 1914. 
Gentlemen: 

We are this morning in receipt of your letter rela- 
tive to interest, etc., and thank you for same. We have 
been expecting to write you for several days, but were 
waiting to see how matters were coming out with us. 

Weare unable to send you the money at the present 
time, but hope to send you $1000 on or about January 
Ist, and the balance a little later. We are sorry that 
we cannot meet this promptly, but conditions will not 
permit. 

Thanking you for your courtesy, we are, 

Yours truly, 


Commonwealth Title Trust Company, 
By Franklin Fogg, Manager.” 


(4) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 

“Dec. 12, 1914, 
Gentlemen: 

We are in receipt of yours of the 10th relative to 
yveur being unable to meet the interest which was due 
December 7th. We have so notified the parties con- 
cerned, Yours very truly, 

W. S. Hallenbeck, 
Asst. Sec’y.” 


(5) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 
“Jan 7th, 1915. 
Gentlemen: 
Referring to yours of December 10th. We have 
not yet received a remittance from you in connection 
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with the escrow which we hold. When may we expect 
it? We are receiving inquiries every day or so. 
Yours very truly, 
Lumbermen’s Trust Company, 
W. A. Hallenbeck, 
WSet, SeCy. 


(6) From Commonwealth Title Trust Co. to Lum- 
bermen’s Trust Co.: 

“Jan, 11th, 1915. 
Gentlemen: 

Regarding your Traders Trust Company escrow, 
we hoped to be able to pay part of the interest by the 
10th of this month, but business has been so quiet that we 
are unable to do so, and we are turning most of our 
outstanding accounts over to a collection agency in the 
hopes of getting in enough money to clean up the pay- 
ment within the next thirty to sixty days. 

Yours very truly, 
(Signed) Horace Fogg, 
President.” 


'(7) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 

“Jan. 12th, 1915. 
Gentlemen: 

We beg to acknowledge receipt of your letter of 
the 11th, and have notified the parties concerned re- 
garding your inability to pay the interest due on the 
10th until thirty to sixty days later. | Yours truly, 

(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 
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(8) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co., by registered letter, receipt of 
which is acknowledged: 

“March 2nd, 1915. 
Gentlemen: 

Referring to our notice of November 30th, 1914, 
that on December 7th, 1914, interest to the amount of 
$2000 would be due on the $80,000 of notes of the Title 
Insurance & Investment Company, which we hold in 
escrow. 

Up to the present time we have received no funds 
from you in payment for this interest. We would there- 
fore call your attention to the fact that according to the 
terms under which these notes are held by us in escrow, 
the interest will be in default on March 7th, 1. e., ninety 
days from December 7th, 1914. 

Kindly advise us if the interest will be forthcoming 
before March 7th. Yours very truly, 

W. H. Hallenbeck, 
Asst. Sec’y.” 


'((9) From Lumbermen’s Trust Co. to the Title 
Insurance & Investment Company, by registered letter, 
receipt of which is acknowledged by the Commonwealth 
Title Trust Co. (See Item 10): 


“March 9th, 1915. 
Gentlemen: 

Herewith please find copy of our letter to the Com- 
monwealth Title Trust Company, also copy of our letter 
to the beneficiaries referred to therein, relative to the 
interest which is in default on the $80,000 of notes of 
your company. Yours very truly, 

(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 
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(10) From Lumbermen’s Trust Company to Com- 
monwealth Title Trust Company, by registered letter, 
receipt of which is acknowledged: 


“March 9th, 1915. 
Gentlemen: 

This is to formally advise you, that the interest 
amounting to $2000, due December 7th, 1914, on the 
$80,000 notes of the Title Insurance & Investment Com- 
pany, which we hold in escrow, is now in default, the 
ninety days of grace having expired. 

We beg to inform you that we expect to ask the 
beneficiaries to take the legal steps to which they are 
entitled, in order to protect their interest. 

Yours very truly, 
(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 


(11) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Company: 


“March 22nd, 1915. 
Gentlemen: 

We have had no advices from you as to the interest 
which is in default on the $80,000 of notes of the Title 
Insurance & Investment Company, about which we 
wrote you on March 9th. 

We will be pleased to hear from vou as to what your 
prospects are of a settlement, other than through legal 
means. Yours very truly, 


(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 
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(12) From Lumbermen’s Trust Co. to Title Insur- 
ance & Investment Company ‘(See Item 13): 


“May 19th, 1915. 
Gentlemen: 
We are sending vou herewith for vour information, 
a copy of a letter which we have today addressed to the 
Commonwealth Title Trust Company of Tacoma, Wn., 
with reference to the semi-annual interest due on June 
7th, on the $80,000 of notes of your company, which 
we hold in escrow. 
Yours very truly, 
W. H. Hallenbeck, 
Asst. Sec’y.” 


(13) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 


“May 19th, 1915. 
Gentlemen: 

On June 7th the semi-annual interest to the amount 
of $2000 will be due on the $80,000 of notes of the Title 
Insurance & Investment Company, which we hold in 
escrow. 

Your prompt attention to this matter will be appre- 
ciated. 

We would also call vour attention to the fact that 
thus far no remittance has been received by us to cover 
a like amount of interest due on the last semi-annual 
interest date, which is December 7th, 1914. 

Yours very truly, 
(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 
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(14) From Lumbermen’s Trust Co. to Title Insur- 
ance & Investment Co. (See Item 15): 


“June 8th, 1915. 
Gentlemen: 

Please find enclosed copy of a letter which we are 
today addressing to the Commonwealth Title Trust 
Company, relative to the unpaid interest due December 
7th, 1914, on the $80,000 of your notes which we hold 
in escrow, and in connection with the payment due on 
June 7th. Yours very truly, 

(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 


(15) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 

“June 8th, 1915. 
Gentlemen: 

Referring to our notice of May 19th, to the effect 
that on June 7th interest to the amount of $2000 would 
be due on the $80,000 of notes of the Title Insurance 
& Investment Company which we hold in escrow. 

Up to this writing no funds have been received. 

In our letter we also called attention to the fact that 
thus far no remittance has been received by us to cover 
a like amount due on the last semi-annual interest date, 
namely, December 7th, 1914. 

We would appreciate an early reply from you as 
to the present status of this matter. 

Yours very truly, 
'(Signed) W. H. Hallenbeck, 
; Asst. Sec’y.” 
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(16) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 
“June 24th, 1915. 
Gentlemen: 
Will you kindly advise us by return mail the status 
of the interest payments due on December 7th, 1914, 
and June 7th, 1915, about which we wrote you on 
June 8th. 
As this matter is held by us in escrow we are at 
least entitled to the courtesy of a reply. 
Yours very truly, 
(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 


(17) From Lumbermen’s Trust Co. to Title Insur- 

ance & Investment Co. (See Item 18) : 
“November 9th, 1915. 

Gentlemen: 

We are sending you herewith for your information, 
a copy of a letter which we have today addressed to the 
Commonwealth Title Trust Company of ‘Tacoma, 
Wash., with reference to the semi-annual interest due 
on December 7th, on the $80,000 of notes of your com- 
pany which we hold in escrow. 

Yours very truly, 
(Signed) W. H. Hallenbeck, 
Asst. See’y.” 


(18) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 
“November 9th, 1915. 
Gentlemen: 
On December 7th the semi-annual interest to the 
amount of $2000 will be due on the $80,000 of notes 
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of the Title Insurance & Investment Company, which 
we hold in escrow. Your prompt attention to this mat- 
ter will be appreciated. 

We would also call your attention to the fact that 
thus far no remittance has been received by us to cover 
a like amount of interest due on the last two semi-annual 
interest dates, which were June 7th, 1915, and Decem- 
ber 7th, 1914. Yours very truly, 

(Signed) W. H. Hallenbeck, 
Asst. Sec’y.” 


(19) From Lumbermen’s Trust Co. to Title Insur- 
ance & Investment Co.: 
G@eitemene “November 24th, 1915. 


The first note issued by you to the Traders Trust 
Company, of Portland, Ore., and one of a series of 
thirty-two notes, will be due and payable on December 
7th, 1915. 

As trustee of these notes for the Traders Trust Co. 
we ask that payment be made directly to us. 

Yours very truly, 7 
(Signed) W. H. Hallenbeck, 
Trust Department.” 


(20) From Lumbermen’s Trust Co. to Common- 
wealth Title Trust Co.: 
Caen: “November 24, 1915. 


We enclose herewith copy of letter to the Title In- 
surance & Investment Company of Tacoma, with ref- 
erence to the payment of their note, due December 7th, 
1915. Inasmuch as you are guarantor of the first seven 
notes, of the issue of which this is one, we feel that you 
should be notified of the maturity thereof. 

Yours very truly, 
W. H. Hallenbeck, 
Asst. Sec’y.” 
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(21) From Lumbermen’s Trust Co. to Title Insur- 
ance & Investment Co.: 


Gentlemen: December 8th, 1915. 


We regret to state that no remittance has been 
received from you to take up your note in favor of the 
Traders Trust Company of Portland, which was due 
on December 7th, 1915. We have sent this information 
to the beneficiaries of the trust, and shall follow their 
requests for placing this matter on a more satisfactory 
basis. Yours very truly, 

W. H. Hallenbeck, 
Trust Department.” 


(22) From Lumbermen’s Trust Co. to Common- 


wealth Title Trust Co.: 


Gentlemen: December 8th, 1915. 


We regret to state that the semi-annual interest to 
the amount of $2000 and the $2500 for the payment of 
the note due from the Title Insurance & Investment 
Company of Tacoma, on December 7th, 1915, have 
not been received. 

We have given information of this default to the 
beneficiaries of the trust, and await their requests for 
placing the matter on a more satisfactory basis. 

Yours very truly, 
(Signed) W. H. Hallenbeck, 
Trust Department.” 


ROBERT M. DAVIS, 
FRANK H. KELLEY, 
JOHN H. HALL, 

Counsel for Plaintiff. 


BATES, PEER & PETERSON, 
Counsel for all the Defendants. 
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Exhibit “A.” 

THIS AGREEMENT, made and executed in 
duplicate this 6th day of December, A. D. 1909, by 
and between Wilson Title & Abstract Company, a cor- 
poration organized and existing under and by virtue of 
the laws of the State of Washington, the party of the 
first part, hereinafter referred to as “said company,” 
and Franklin Fogg and A. D. Willoughby, their legal 
representatives and assigns, parties of the second part, 
hereinafter referred to as “second parties.” WIT- 
NESSETH: 

Paragraph 1. For and in consideration of the cov- 
enants and agreements hereinafter set forth to be kept 
and performed by second parties, said company hereby 
leases to said parties of the second part, their legal rep- 
resentatives and assigns, the entire abstract plant, books, 
records, files, and property of said company now sit- 
uated in the county court house at Tacoma, Pierce 
County, Washington, more fully but not exclusively, 
described in the schedule annexed hereto marked 
Schedule A, and made a part hereof, together with all 
additions, improvements and increase thereof hereinafter 
provided for, for the period of five years from the date 
hereof, at the monthly rental of three hundred and 
sixteen dollars and sixty-five cents ($316.65), in addi- 
tion to the expense of maintaining said plant as here- 
inafter provided, payable on or before the 6th day of 
each and every month during said period, at the Fidelity 
Trust Company Bank, at Tacoma, Washington, which 
said rental of $316.65 per month and said expense of 
maintainance said second parties agree to pay according 
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to the terms of this agreement, and each and all of said 
sums of $316.65 remaining unpaid after the same shall 
have become payable as herein provided shall bear inter- 
est at the rate of ten per cent per annum; PROVIDED, 
that if said second parties shall exercise the option herein 
granted and shall purchase said plant within the time 
provided therefore and shall pay and discharge all the 
monthly payments due and payable up to the time of 
such purchase, then from the time of such purchase said 
second parties shall not longer be required to pay 
said monthly sum of $316.65, but from said time of 
buying shall pay the purchase price and the instalments 
thereof, all as hereinafter set forth and provided, to- 
gether with the cost and expense of keeping up and 
maintaining said plant as herein provided. 

Paragraph 2. For the same consideration said com- 
pany hereby grants unto said second parties, their legal 
representatives and assigns, the right and option to buy 
from said company at any time prior to the 6th day of 
December, A. D. 1911 (one thousand nine hundred and 
eleven), the said entire abstract plant, books, records 
and files, including the additions, improvements and 
increase, hereinafter provided for, at and for the price 
of thirty-eight thousand ($38,000) dollars, payable as 
follows: | 

$5000 in cash at the time of exercising said option 
and purchasing said plant (which time is hereinafter 
referred to as “the time of buying’’) ; 

$5000 on or before one year after said time of 
buying; 

$5000 on or before two years after said time of 
buying; . 
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$5000 on or before three years after said time of 
buying; 

$5000 on or before four years after said time of 
buying; 

$5000 on or before five years after said time of 
buying; 

$5000 on or before six years after said time of 
buying; and 

$5000 on or before seven years after said time of 
buying; all deferred payments to bear interest from said 
time of buying until paid, at the rate of six per cent per 
annum, payable quarterly, all of said sums both of prin- 
cipal and interest to be paid at the Fidelity Trust Com- 
pany Bank at the City of 'Tacoma, said deferred pay- 
ments and each and all of them and every part of the 
unpaid purchase price of said plant to be secured by 
mortgage of said entire plant, books, records and files, 
including the additions, improvements, and _ increase 
hereinafter provided for, and also to be further secured 
by additional high-class collateral or other security to 
the amount of fifteen thousand dollars, satisfactory to 
said company, said mortgage to contain, besides the 
usual provisions of chattel mortgages, the provision 
(a) that in case of failure to pay any portion of the 
principal or interest when the same shall become due 
and payable, or in case of the failure on the part of 
second parties to keep and perform any of the covenants 
or agreements herein set forth to be by them kept and 
performed, then the whole of the principal sum shall 
immediately become due and payable at the option of 
said company; (b) that in case any action or proceeding 
be had or commenced for the foreclosure of said mort- 
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gage a reasonable attorney fee shall be included in the 
judgment or added to the amount due or payable under 
the terms of said mortgage, and (c) the provisions, 
stipulations, and conditions of this agreement so far 
as the same relate to said option and sale and the keep- 
ing up and maintainance of said abstract plant. 

Paragraph 3. It is further agreed that for and 
during said period of five years from the day of the 
execution hereof, or in case said second parties shall 
exercise said option and purchase said plant prior to 
said 6th day of December, A. D. 1911, then from the 
date of this agreement up to the time of buying, and 
from the time of buying up to the time when the last 
and final payment, and complete payment, of the full 
amount of said purchase price with the interest thereon, 
shall have been made according to the terms of this 
agreement, said plant shall be kept up and maintained 
at the cost and expense of said second parties, as follows: 

‘(a) The current files in the office of the county 
auditor, county clerk, etc., shall be “taken off’ in the 
manner in which such files have beem heretofore taken 
off by said company, or as taken off by the Common- 
wealth Title Trust Company, the files in the county 
auditor’s office to be taken off daily. 


(b) The take-off slips or sheets shall be posted and 
checked in the property indexes and the alphabetical 
indexes of said plant immediately or within a reasonable 
time after the same shall have been taken off, and 
such posting and checking shall be done in the manner 
heretofore followed by said company in keeping up and 
maintaining said plant. 
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(c) Such files shall be taken off and such posting 
and checking shall be done by a person or persons nec- 
essary to perform such work, satisfactory to and selected 
by said company, and such person or persons shall be 
of the same general quality, ability and experience, as 
far as practicable, as the persons heretofore and now 
employed by said company in such work, and shall be 
paid salaries no lower and no greater than the salaries 
now paid by said company, unless by consent of all 
parties hereto. 


(d) Unless the persons employed in so taking off 
and posting shall include a man, then a man or boy 
satisfactory to said company, shall be employed espe- 
cially to take the books out of the vault in the mornings 
and return the same to the vault in the evenings. 


(e) Said company shall control the work of taking 
off and posting and checking during said period of five 
years, or in case second parties shall exercise said option 
to purchase, then down to the time of exercising said 
option to buy, if the same be exercised, but no officer, 
trustee or stockholder of said company shall be required 
to give such work his time or more than a general super- 
vision, and shall receive no compensation from said sec- 
ond parties therefor, but nothing in this subdivision 
shall be construed to affect the provision that during the 
entire life of this contract said plant shall be kept and 
maintained as in said paragraph 3 and all subdivisions 
thereof; provided, said company and its officers shall 
have the right to examine and inspect all and every part 
of said plant, and the additions, improvements, and 
increase, at all times during the life of this lease, and 
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until said purchase price shall have been fully paid, in 
case said option to buy shall be exercised. 

(f) A suitable room (or rooms) shall be procured 
and maintained with sufficient heat and hight and with 
a satisfactory vault for the protection of the books, all 
to be selected by or to be satisfactory to said company, 
but at a cost not to exceed $150 per month. It is under- 
stood that the plant shall remain in its present quar- 
ters, or similar quarters, at the county court house, 
under the present arrangement therefor, or a similar 
arrangement, as long as possible or practicable. 

'(g) Said plant shall be insured by said company, 
at said second parties expense, against loss by fire, in 
the sum of at least $10,000, or so much thereof as can 
be obtained with reasonable effort, with loss if any pay- 
able to said company as its terest may appear, and 
said insurance shall be maintained continuously during 
the whole term of this contract. 

(h) Down to the time of exercising said option, said 
company is hereby authorized by second parties to 
employ all necessary help, rent quarters, procure neces- 
sary fir fixtures, and remove the plant when necessary, 
to negotiate insurance, and to incur such expense for 
stationery and other matters in connection with the 
keeping up and maintainance of said plant, all as pro- 
vided in said paragraph 3. 

(i) Said second parties shall pay the salaries of 
the persons employed in the work above mentioned, 
and also the rent of the room and vault above mentioned, 
and such payment shall be made monthly on or before 
the 12th day of each calendar month. Said second par- 
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ties shall also pay all taxes assessed against said plant, 
or against any person, firm or corporation, on account 
of said plant, and such payment of taxes shall become 
due and payable, provided that said company shall pay 
the taxes for the year 1909, being due and payable in 
February, 1910, and second parties, upon the termina- 
tion of this agreement shall pay or secure to be paid all 
of the taxes on said plant for the year in which the 
contract shall so terminate (as well as all prior taxes) 
whether said taxes for said year shall be then due or 
payable or not; said second parties shall also pay all 
premiums upon insurance obtained upon said plant, and 
all cost and expense of removing said plant and of fit- 
ting up new quarters, as aforesaid, if such removal be 
necessary or desirable, and all the cost of paper, binders, 
blanks and other stationery and supplies as may be nec- 
essary to be procured in keeping up and maintaming 
said plant in the same manner as heretofore. 

(3) If second parties shall fail to make payment 
for help, rent, taxes, insurance premiums or other ex- 
penses mentioned in this paragraph when the same shall 
be due and payable, then said company may pay such 
expenses and the amount or amounts thereof shall be 
due and payable forthwith from said second parties 
to said company and shall be secured as other amounts 
or payments or installments of purchase price payable 
under this contract are secured, and the failure of said 
second parties to pay any amount due for help, rent, 
taxes, insurance premiums or other expenses shall have 
the same effect as a default in the payment of any other 
sum, amount, or installment payable under the pro- 
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visions of this agreement, provided that no default be 
claimed on account of the failure to pay any of the 
expenses mentioned in this paragraph 3 until five days 
after a bill or statement of such expenses shall have 
been presented to Franklin Fogg or A. D. Willoughby, 
or left for them at 109 South Tenth street, at Tacoma, 
Wash., or at Fidelity Trust Company Bank in said city. 

Paragraph 4. It is agreed by the parties hereto 
that said company shall remain in the exclusive posses- 
sion of said abstract plant for the purpose of taking 
care of the same and of keeping up and maintaining 
the books, files, indexes, records, and other documents 
thereof as provided in paragraph 3, down to the time 
when said second parties shall exercise the option to 
purchase said plant given above, in case they do exercise 
the same, said second parties shall have the right to 
examine and inspect all and every part of said plant, 
and the additions, improvements, and increase, at all 
times. After exercising their said option to purchase, 
said second parties shall be entitled to the possession of — 
said plant, including the additions, improvements and 
increase. 

Paragraph 5. Said abstract plant is intended to 
include the good will of said company, and said com- 
pany, and its officers, agree not to start or be interested 
in any other abstract plant in or of the records of Pierce 
County, Washington, or of any part of such records, 
during the life of this lease, nor until the above plant 
is paid for in case said second parties exercise their 
option to purchase. 


Paragraph 6. ‘Time is the essence of this agreement. 
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Paragraph 7. Nothing herein contained shall be con- 
strued so as to extend the time of payment of the sum 
or of any of the sums to be paid under this agreement 
beyond the time expressly reserved by said company at 
its option to declare this contract null and void upon 
failure of said second parties to pay at the time herein 
fixed for such payment any sum or amount herein pro- 
vided to be paid by said second parties, or upon the 
failure of said second parties to fully comply with any 
of the terms and conditions hereof. 

Paragraph 8. Said company represents that it is 
the owner of said plant and that the same is unencum- 
bered, and shall remain unencumbered during the life 
of this lease, but said company makes no representations 
as to the character, quality, accuracy or completeness 
thereof. 

This entire agreement shall extend to and be binding 
upon said company, its successors and assigns, and to 
said second parties, their legal representatives and 
assigns. 

IN WITNESS WHEREOF, we have subscribed 


this agreement the day and year first above written. 


Wilson Title and Abstract Company, 


(Seal) By R. C. Wilson, President. 
Franklin Fogg. 
A. D. Willoughby. 
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Assignment. 


In consideration of the sum of one dollar and other 
good and valuable considerations, I hereby sell, assign, 
and transfer to Franklin Fogg all my interest in that 
certain lease and option to buy the abstract plant and 
property of Wilson Title & Abstract Company, dated 
December 6th, 1909, this day entered into between said 
Wilson Title & Abstract Company as party of the first 
part, and said Franklin Fogg and A. D. Willoughby 
as parties of the second part, this assignment to be sub- 
ject to all of the terms and conditions of said lease 
and option. 

Dated at Tacoma, December 6th, 1909. 


A. D. Willoughby. 


In consideration of the foregoing assignment, I here- 
by agree to indemnify and hold harmless the said A. D. 
Willoughby from any loss or Hability under or by virtue 
of said lease and option. 
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Exhibit “B.” 
Bill of Sale. 
KNOW ALL MEN BY THESE PRESENTS, - 
that Commonwealth Title Trust Company, a corpora- 
tion organized and existing under the laws of the State 
of Washington, party of the first part, in consideration 
of the sum of one ($1.00) dollar and other good and 
valuable considerations, to it in hand paid by the Title 
Insurance & Investment Co., of Tacoma, a. corporation 
duly organized and existing under the laws of the State 
of Washington, party of the second part, the receipt 
whereof is hereby acknowledged, does by these presents 
grant, bargain, sell and convey unto the said party of 
the second part, its successors and assigns the following 
goods, chattels and property, to-wit: A set of current 
files embracing a number of volumes properly num- 
bered and identified with the proper fee numbers 
thereon, and containing an abstracted copy of all deeds, 
mortgages, or other conveyances, mechanics’ liens, 
leases, and all miscellaneous records affecting the title 
to real property in Pierce County, or filed for record 
in the office of the county anditor of Pierce County up 
to June Ist, 1909, said records containing information 
full and complete enough to enable any abstract com- 
pany to compile an abstract as full and complete as 
the abstracts made and put out heretofore by the Title 
Insurance & Investment Company of Washington. 
TO HAVE AND TO HOLD the same to the 
party of the second part, its successors and assigns for- 
ever. And it does for itself and its successors and 
assigns agree to and with the said party of the second 
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part, its successors and assigns, to warrant and defend 
the sale of said property, goods and chattels hereby 
made unto said party of the second part, its successors 
and assigns against all other persons whomsoever law- 
fully claiming or to claim the same. 

IN WITNESS WHEREOF, the said party of 
the first part has hereunto set its hand and corporate sea] 
this 7th day of December, A. D. 1909. 

Commonwealth Title Trust Company, 
By H. H. Gove, President. 
Attest: Horace Fogg, Secretary. 


The Commonwealth Title Trust Company 
Corporate Seal 
1902 
Tacoma, Washington. 


Exhibit “C.” 
Memorandum of Agreement. 

MEMORANDUM OF AGREEMENT, made 
and entered into this 7th day of December, A. D. 1909, 
between Title Insurance & Investment Company of 
Washington, the party of the first part, the Title Insur- 
ance & Investment Co., of Tacoma, as party of the sec- 
ond part, and Commonwealth Title Trust Company, 
as party of the third part. 

WITNESSETH: ‘That whereas said Common- 
wealth Title Trust Company is the owner and possessor 
of an abstract plant at Tacoma, Washington, and said 
Title Insurance & Investment Co., of Tacoma, is the 
owner and possessor of a similar abstract plant at Ta- 
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coma, and whereas said Title Insurance & Investment 
Company of Washington is the owner and holder of a 
mortgage for $80,000, on the plant and property of 
said The Title Insurance & Investment Co. of Tacoma, 
and whereas said abstract plants, or some part thereof, 
may become lost, damaged, or destroyed by fire, theft, 
negligence or other cause, 


NOW THEREFORE, for the mutual protection 
of said plants, and in consideration of the mutual agree- 
ments of the parties hereto, it is hereby mutually agreed 
that in the event that any of the abstract records of any 
of the parties hereto shall be lost, damaged or destroyed 
by fire or any other cause, or any part of said records, 
then the other company shall and will permit the use 
of its records, without expense, for the purpose of re- 
writing or restoring the records so lost, damaged, or 
destroved. PROVIDED), that the same shall be used 
in the office of the company owning the same and under 
supervision and such reasonable regulations as may be 
imposed by such company so owning the same, so that 
its own use thereof in its business shall not be interfered 
with, or the safety of its said records jeopardized. 


It is further agreed that in the event that any of 
the abstract records of said the Title Insurance & In- 
vestment Co., of Tacoma, shall be lost, damaged or 
destroyed, and said company shall fail or neglect to 
rewrite or restore its said records and make use of the 
privilege and rights above granted, then said Title In- 
surance & Investment Company of Washington shall 
have the right, as mortgagee, to rewrite or restore the 
same, at the expense of said mortgagor, and shall have 
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the rights and privileges hereinabove granted of mak- 
ing use of the records of said Commonwealth Title Trust 
Company for that purpose. 

This agreement shall remain in full force and effect 
during the life of said mortgage, dated December 7th, 
1909, given by said The Title Insurance & Investment 
Co. of Tacoma to said Title Insurance & Investment 
company of Washington, on its said abstract plant at 
Tacoma. 

IN WITNESS WHEREOF, said parties have 
caused their corporate names to be subscribed hereto, 
in triplicate, the day and year first above written. 


Title Insurance & Investment Company of Washing- 
ton, 
(Seal) By C. B. Othick, Vice President. 


Attest: A. D. Willoughby, Secretary. 


The Title Insurance & Investment Co. of Tacoma, 
(Seal) By A. D. Willoughby, President. 


Attest: A. F. Albertson, Secretary. 
Commonwealth Title Trust Company, 
(Seal) By Edward Fogg, Vice President. 
Attest: Franklin Fogg, Secretary. 


(Here follows a long inventory which is not material 
to any question on appeal except the following:) 

A set of current files embracing a number of vol- 
umes properly numbered and identified with the proper 
fee numbers thereon, and containing an abstracted copy 
of all deeds, mortgages, or other conveyances, mechanics’ 
liens, leases, and all miscellaneous records affecting the 
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title to real property in Pierce County, or filed for rec- 
ord in the office of the county auditor of Pierce County, 
up to June Ist, 1909, said records containing informa- 
tion full and complete enough to enable any abstract 
company to compile an abstract as full and complete 
as the abstracts made and put out heretofore by the 
Title Insurance and Investment Company of Wash- 
ington.~ 


TESTIMONY AT TRIAL. 


On June 16th, 1916, the cause came on regularly 
to be heard before EK. EK. Cushman, District Judge, the 
plaintiff being represented by Frank H. Kelley, John 
H. Hall and Robert M. Davis, Esqs., the defendant 
being represented by Bates, Peer & Peterson, Esqs. 

The defendant objected to the introduction of any 
testimony on the ground that the complaint failed to 
state facts sufficient to constitute a cause in equity 
against the defendants, or any of them, or to entitle 
the plaintiff to any relief against the defendants, or 
any of them. The objection was overruled for the 
time being, the Court stating that the matter could be 
considered in final argument. 

Whereupon the plaintiff by competent testimony, 
over the objections of the defendants, proved that the 
cost of procuring the “take-off of current records, 
down to the time of the trial of this action, in compli- 
ance with the terms of the agreement marked “Exhibit 
B,” attached to the complaint, was twenty thousand 
dollars, and that defendants offered no testimony on 
this subject, 
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The parties to this suit therefore hereby stipulate 
and agree that in the event by the final determination 
of this action it shall be decreed that appellant is entitled 
to said “take-off,” the Commonwealth Company shall 
have the option of turning over said “take-off down to 
the time of the trial of this action, within sixty days 
after the entry of said final decree, or paying to the 
appellant the sum of twenty thousand dollars, in lieu 
thereof. 


A. D. Willoughby, a witness called by the plaintiff, 
being sworn, testified in direct examination, that he 
was the individual referred to in the pleadings and 
contracts in the suit; that in 1911 he was president of 
the Traders Trust Company, an Oregon corporation 
organized to operate properties belonging to witness 
and Mr. and Mrs. O. M. Smith, which company then 
owned certain notes and a mortgage to secure the same 
made by the Title Insurance & Investment Company 
of Tacoma to the Title Insurance & Investment Com- 
pany of Washington; that in 1911 resulting from deal- 
ings had by the witness with the several defendants 
Fogg and Gove, the contracts set forth in the complaint 
and attached thereto as Exhibits “A,” “B” and “C,” 
were entered into: that pursuant to these agreements 
the notes of the Title Insurance & Investment Com- 
pany of Tacoma, then held by the Traders Trust Com- 
pany, were surrendered and the mortgage to secure these 
notes were satisfied of record; that for the surrender 
of these notes and the satisfaction of the mortgage the 
Traders Trust Company received the contracts referred 
to as E:xhibits “A,” “B” and “C” and notes of the Title 


116 Lumbermen’s Trust Company vs. 


Insurance & Investment Company of Tacoma (these 
notes, marked Plaintiff’s Exhibit 1, shown to the wit- 
ness and by him identified, were then admitted in evi- 
dence; the original agreement of the Commonwealth 
Title Trust Company was then shown to the witness 
and by him identified, and was offered in evidence and 
admitted as Plaintiff’s Exhibit 2). 


O. M. Smith, a witness called by the plaintiff, being 
sworn, testified on direct examination; that he was the 
individual mentioned in the contracts and pleadings; 
that he had been continually in the abstract business 
from 1886 until 1912, and in Pierce County from 1905 
to 1910, and was familiar with the work necessary to 
abstract records. The business of abstracting consists 
of showing such instruments of record affecting the 
title to real property with sufficient particularity to 
enable one to determine the character of a given title 
without referring to anything outside of the abstracts. 
The abstract is prepared from public records only from 
which the abstractor has obtained the information for 
the customer; such abstracts are prepared upon special 
order to cover a given tract of land but abstractors cus- 
tomarily keep in stock certain sheets which are combined 
with other sheets to make the abstract; the abstract given 
to the customer is simply a copy of the information 
relating to a given title. The first thing that a com- 
pany has to do in order to render that service in the 
conduct of its business, is to have a tract index showing 
all of the instruments affecting any particular piece 
of property in a county. Second: To have a name 
index. It should show everything that may in any 
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way affect real property that does not contain a descrip- 
tion of land, such as judgments, personal judgment, 
attachments, etc. HEiverything you would want to com- 
plete a chain of title. It has been our custom to pre- 
pare abstracts of record of that kind in this county. 
The sources from which we obtain our information are 
from the public records, city hall, court house and 
United States Court. A customer comes to our office 
for an abstract, or for a continuation; we make it up 
for him, and make him a price, and he pays us for it. 
Abstracts are prepared under special order, but at the 
same time we usually keep what is called stock, lke 
taking a certain section where there are several addi- 
tions, we will make up stock covering all of these addi- 
tions in that section. ‘The information which is con- 
tained in a given abstract still remains as part of our 
records in the office. We have a copy in some form of 
everything we send out. 


Franklin Fogg, one of the individual defendants, a 
witness called by the plaintiff, being sworn, testified 
that he was a stockholder and officer of the defendant 
Commonwealth Title Trust Company and manager of 
its business; in 1911 witness was a stockholder of the 
Title Insurance & Investment Company of ‘Tacoma, 
but did not know who were its officers; in 1911 the 
officers of the Commonwealth Title Trust Company 
were Horace Fogg, president; Fred S. Fogg, Kdward 
Fogg and H. H. Gove, vice president; Franklin Fogg, 
secretary and treasurer; all of these officers constituted 
the trustees. 
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On cross examination the witness testified that he. 
might have been mistaken as to H. H. Gove being an 
officer in December, 1911; that Gove resigned in 1909, 
but the witness’ recollection was that he was re-elected 
vice president after 1911. 


On redirect examination the witness testified that 
H. H. Gove was not an officer of the Commonwealth 
Title Trust Company on or prior to December 2nd, 
1911, but was a stockholder of the company; the four 
Fogg boys were the trustees of the company at that 
time. . 


H. H. Gove, one of the individual defendants, called 
as a witness by the plaintiff, being sworn testified that 
prior to December 7th, 1909, he was a stockholder, trus- 
tee and president of Commonwealth Title Trust Com- 
pany on which date he resigned as president and trustee 
but continued a stockholder having the same _ stock 
interest; that about the middle of December, 1911, he 
was re-elected a trustee and became a vice president of 
the company; that he became a stockholder, trustee and 
vice president of the Title Insurance & Investment Com- 
pany of ‘Tacoma in December, 1909, the other officers 
being A. D. Willoughby, president, with the witness, 
Willoughby, Mr. Albertson and Mr. Rice as trustees; 
that in December, 1909, the stock held by Willoughby, 
Albertson and Rice was surrendered and re-issued to 
Horace Fogg, Franklin Fogg, Edward I’ogg, Herbert 
H. Gove, Fred S. Fogg and D. I. Fogg, and that from 
and after December 380th, 1909, neither Willoughby, 
Albertson or Rice had any interest in or connection with 
the company; the company was organized about De- 
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cember Ist, 1909; Fred Fogg and Franklin Fogg had 
the matter in charge; its purpose was to take the title 
and to execute the mortgage to secure the purchase of 
certain property from the Title Insurance & Investment 
Company of Washington; its articles called for five 
trustees, but from and after January Ist, 1910, witness 
and Fred S. Fogg were its sole trustees and conducted 
its business without any other trustees or officers; the 
management was substantially in witness’s hands and 
was carried on in the interest of the stockholders of the 
Commonwealth Title Trust Company and the stock- 
holders of the Title Insurance & Investment Company 
of ‘Tacoma, who were substantially identical. 


Horace Fogg, one of the individual defendants, a 
witness called by the plaintiff, being sworn testified 
that prior to December 7th, 1909, he was a stockholder 
and officer of defendant Commonwealth Title Trust 
Company, and was one of the parties interested in the 
organization of the Title Insurance & Investment Com- 
pany of Tacoma, which company was organized in the 
interests of the stockholders of the Commonwealth Title 
Trust Company for the purpose of taking title to the 
property purchased from the Title Insurance & Invest- 
ment Company of Washington and giving a mortgage 
back to secure part of the purchase price, and also to 
operate the property after its purchase. ‘The property 
was operated by defendant Gove in the interests of its 
stockholders who were substantially identical with the 
stockholders of the Commonwealth Title Trust Com- 


pany. 
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On cross examination the witness testified that the 
purpose of the organization of the Title Insurance & 
Investment Company of Tacoma was to suppress the 
competition of the Title Insurance & Investment Com- 
pany of Washington. 

On redirect examination the witness testified that 
the two companies had practically all of the abstract 
business at that time and having the Title Insurance 
& Investment Company’s plant in friendly hands prac- 
tically suppressed all competition. ‘The attention of 
the witness being called to the clause of the 1909 mort- 
gage (Defendants’ Exhibit A, attached to the answer 
of defendant Commonwealth Title Trust Company) 
providing that the mortgagor should operate the plant 
and use its best endeavor to enlarge and build up the 
business during the life of the mortgage, the witness 
testified that the clause was carried out in good faith, 
and that by suppressing competition he meant doing 
away with cutting rates which had been theretofore 
practiced; that no attempt was made or any intention 
existed to raise prices. The only purpose being to do 
away with price cutting. Just prior to the formation 
of this new company, and Mr. Gove taking charge of it, 
the rates were being cut from 25 to 50 per cent. After 
Mr. Gove took charge the rates were held up to the 
old-time rates of one dollar. There was no attempt 
made or purpose to increase this price. It would have 
been possible for us, or any person engaged in the 
abstract business, to raise prices so that they would be 
exorbitant; if both companies controlled practically all 
of the business the public would have to pay the price 
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demanded, up until the time some other concern would 
come in; that the abstract business was open to all, but 
required a plant which required time to produce; that 
an abstract made from the public records would not be 
accepted in the ordinary course of business. 

The witness’ attention was called to Section 8795, 
Remington’s & Ballinger’s Code of Washington, as 
follows: 


“Duties or Aupiror As Custopian. The county 
auditor, in his capacity of recorder of deeds, is 
sole custodian of all books in which are recorded 
deeds, mortgages, judgments, liens, encumbrances, and 
other instruments of writing, indexes thereto, maps, 
charts, town plats, survey, and other books and papers 
constituting the records and files in said office of re- 
corder of deeds; and all such records and files are and 
shall be matters of public information, free of charge 
to any and all persons demanding to inspect or to 
examine the same, or to search the same for titles of 
property. It is said recorder’s duty to arrange in suit- 
able places the indexes of said books of record, and 
when practicable, the record books themselves, to the 
end that the same may be accessible to the public, and 
convenient for said public inspection, examination and 
search, and not interfere with the said auditor’s personal 
control and responsibility for the same, or prevent him 
from promptly furnishing the said records and files of 
his said office to persons demanding any information 
from the same. The said auditor or recorder must and 
shall, upon demand and without charge, freely permit 
any and all persons, during reasonable office hours, to 
inspect, examine and search any or all of the records 
and files of his said office, and to gather any informa- 
tion therefrom, and to make any desired notes or mem- 
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oranda about or concerning the same, and to prepare 
an abstract or abstracts of title to any and all property 
therein contained.” 

The witness testified that he was familiar with that 
law. Any one could examine the records, but would 
not know whether he had all of the instruments that the 
county auditor had or not. There are no indexes by 
which he could know whether the recorded instruments 
affected a given title. 

The witness’ attention was called to Section 8792, 
Remington & Ballinger’s Code, reading as follows: 

“To SrarcH Rercorps AND FURNISH CERTIFI- 
cATE, WHEN.—The auditor must, upon the appli- 
cation of any person, and upon the payment or 
tender of the fees therefor, make searches for con- 
veyance, mortgages, and all other instruments, papers, 
or notices recorded or filed in his office, and furnish 
a certificate thereof, stating the names of the parties to 
such instruments, papers, and notices, the dates thereof, 
the year, month, day, hour and minute they were re- 
corded or filed, the extent to which they purport to 
affect the property to which they relate, and the book 
and pages where they are recorded’”—and providing 
further that for neglect or refusal so to do, or for defects 
therein in any important particular, the auditor is liable 
to the party aggrieved for damages sustained thereby. 

The witness testified that he was not -familiar with 
that provision of the law; that the auditor did not fol- 
low that law out, because several times a month the 
county auditor gets letters from people living in other 
places sending here to him to make abstracts, and 
he turns them over to one of the abstract companies, 
without even notifying the party making the applica- 
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tion; he sends it down to us, and tells us to make an 
abstract and forward it to the people ordering it, and 
we do it for him. The county auditor made abstracts 
here in the early days, but not since 1890. 


On re-cross examination the witness testified that 
he had been in the abstract business for 15 years; that 
the usual custom was that an abstract would be ordered 
from an abstract company organized for that purpose 
which had been an established business; that it is not 
possible for the county auditor to make abstracts; that 
witness never had heard of an abstract made by the 
auditor; that the Commonwealth Title Trust Company 
had made about 45,000 abstracts during time witness 
had been in business. 

Thereupon counsel for plaintiff offered in evidence 
the stipulation as to facts (on Record p. 75) and the 
same was admitted and marked Plaintiff’s Exhibit 3. 


Thereupon plaintiff rested its case in chief. 


DEFENSE. 


Thereupon the defendants offered the following: 

Fred S. Fogg, one of the individual defendants, 
being called by the defense and sworn, testified that 
he was a stockholder, trustee and officer of defendant 
Commonwealth Title Trust Company and identified a 
copy of the articles of incorporation of that company, 
which was offered and received in evidence and marked. 
Defendants’ Exhibit A; that he has been a stockholder, 
officer, trustee and attorney for the Commonwealth 
Company since its organization in 1901 or 1902, and 
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has taken a very considerable interest in its business, 
and is familiar with the transacting of all of its business 
of any consequence. ‘The witness further testified that 
he was familiar with the execution of the agreement 
attached to the complaint as Exhibit B; that. the com- 
pany did not receive any money, property or labor per- 
formed in consideration of that agreement. The wit- 
ness further testified that he was familiar with the mort- 
gage executed by that company (see Exhibit C attached 
to the complaint), and that the company did not receive 
any money, property or labor performed in considera- 
tion of that mortgage; that the consideration received 
by that company for these two instruments (Exhibits 
B and C attached to the complaint) was the extinction 
of the competition of the Title Insurance & Investment 
Company of Tacoma as an active abstract-making con- 
cern. The witness further testified that at the time 
these agreements were executed in 1911 the Common- 
wealth Title Trust Company, the Title Insurance & 
Investment Company of ‘Tacoma and the Tacoma Title 
Company were engaged in the abstract business in 'Ta- 
coma, the Jatter company for about a year. The Com- 
monwealth 'Title Trust Company and the Title Insur- 
ance & Investment Company of Tacoma were doing 
practically all of the business, and that when the plant 
of the Title Insurance & Investment Company was 
boxed up and shipped to Portland, the Commonwealth 
Title Trust Company did substantially all the business. 
The witness further testified that an abstract plant con- 
sisted of abstracted copies of all instruments filed at 
the county court house affecting the title to real estate 
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in the county, together with indexes to make these rec- 
ords available in the making of abstracts; that the 
abstract business consisted of making and selling ab- 
stracts of title to real property. An abstract of title 
is made by taking a list of the instruments affecting the 
title to the particular piece of property from indexes of 
the abstract company. Then such instruments as are 
kept in stock are taken and those not kept in stock are 
copied and put together with a certificate that these 
instruments constitute all recorded instruments affect- 
ing such title between the dates specified, which is then 
fastened together, bound, delivered to the customer, the 
price being fixed by the number of instruments shown 
in the abstract at a certain price per instrument. The 
abstract plant contains copies of the essential portions 
of all of the instruments affecting the title to real estate 
in Pierce County, made by stenographers kept by the 
abstract company at the court house constantly, who 
copy the essential portions of all instruments filed every 
day, and send them down to the office where it is kept 
in permanent form. If an order comes for an abstract 
on a particular piece of property, we do not go to the 
court house for the information, but it is gotten from 
the company’s permanent files kept on hand. Numbers 
of abstracts are made up and kept on hand. Some 
portions of abstracts are made up and kept in stock, 
relating to the original plat and additions thereto of 
Tacoma, and all the company has to do is to take these 
instruments from stock on hand, and the same way with 
other additions. In the preparation of abstracts the 
Commonwealth Title Trust Company employs from 


126 Lumbermen’s Trust Company vs. 


six to fifteen persons, according to the demand from 
time to time. The witness further testified that he had 
experience in the purchase and sale of real estate in 
Pierce County, both for himself and as attorney for 
others, for fifteen or eighteen years to a very consid- 
erable extent; that it would not be possible to sell or 
make loans upon real estate of any particular value 
without an abstract from one of the companies engaged 
in the business; that applies to all the time that I have 
been here in business, for about fifteen years. The wit- 
ness then identified a writing containing an agreement 
of A. D. Willoughby and O. M. Smith relating to their 
engaging in the abstract business in Pierce County, 
which agreement was offered and received in evidence 
and marked Defendants’ Exhibit B, and testified that 
the same was delivered about the time that the other 
papers in the transaction were executed and delivered, 
and as a part of the same transaction. 


Attorneys for plaintiff stated in open court that for 
the purpose of the record they would admit the signa- 
tures to Defendants’ Exhibit “B,” to be the signatures 
of Smith and Willoughby mentioned in the pleadings. 

On cross examination the witness testified that his 
recollection was that the several] instruments were signed 
in the evening and that the letter of Smith and Wil- 
loughby was to be brought in the next morning, and 
it was so brought in in the morning. The negotiations 
had taken some davs and culminated in the formal exe- 
cutions of the written instruments on December 2nd, 
1911; that the Willoughby-Smith agreement had been 
discussed and reached before the papers were executed. 
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Willoughby and Smith had the papers prepared and 
omitted the agreement contained in the letter. It was 
not the witness’ recollection that the letter was the 
result of a conversation with Mr. Willoughby which 
took place after the other negotiations had culminated 
in the formal execution of the papers. The witness 
further testified that he understood that the county 
auditor is under a substantial bond, that the reason a 
purchaser or mortgagee of real estate would not accept 
an auditor’s abstract of title was that an auditor did 
not have the means to prepare an abstract upon which 
people could rely; in practice it is impossible for him 
to make a reliable abstract even though under bond, for 
purchasers and lenders are not looking for a suit on 
the bond but for a reliable abstract. It is a physical 
impossibility for the auditor to make reliable abstract. 
The witness further testified that all the sources from 
which an abstract is made are open to the public or to 
any one who desires to go into the abstract business. 
An abstract company cannot begin to transact business 
from the day it opens its office. and produce accurate 
abstracts, although in some instances the public will 
accept them. The witness further testified that he 
knew Mr. Swanson and Mr. McFarland of the Tacoma 
Title Company as experienced abstract men, but did 
not know the amount of business done by the company 
in Decemher, 1911, except by his general familiarity 
with the abstract business in Pierce County, but would 
estimate that amount at ten per cent, sixty per cent 
being done by the Commonwealth Title Trust Company 
and thirty per cent by the Title Insurance & Invest- 
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ment Company. The Wilson option of purchase expired 
December 6, 1911, but the lease extended to December, 
1913, when the Wilson plant was leased to the Tacoma 
Title Company and has been operated by that company 
since that time. When the plant of the Title Insurance 
& Investment Company of Tacoma was boxed up and 
put in cold storage, the Commonwealth Title Trust 
Company was able to get a greater part of its business. 
The Tacoma Title Company was competing to a small 
extent and its business was growing slightly and when 
it took over the Wilson plant its business increased so 
that now it may be doing twenty-five or thirty per cent 
of the business; would be surprised to learn that it had 
done forty per cent of the business since 1914. The 
witness further testified that the reason it was practi- 
cally impossible to sell or mortgage real estate without 
an abstract company’s abstract was that the company 
abstract would carry as great a responsibility as a county 
auditor’s abstract, although such companies are not 
under bond and are responsible only to the extent of 
their assets; abstracts of title have no general market 
value, but have a limited market value to persons inter- 
ested in the property covered by the abstract. You 
could offer for sale to the general public either at auc- 
tion, execution sale, or otherwise, and have a value put 
upon the abstract. For instance, there would be a very 
general sale of abstracts of title to all property within 
the limits of a townsite of Tacoma covering several sec- 
tions of land, because down to the plat, and including 
a great many instruments filed after the plat, the instru- 
ments are the same in all abstracts, which would be com- 
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piled affecting that property. These abstracts would 
be of general value to many owners of thousands of 
lots. The general price for abstracts for many years 
had been $1.00 per instrument, which has been cut at 
times but never exceeded. Witness stated that the con- 
sideration of the Commonwealth Company for its guar- 
anty was the putting out of business of the abstract 
plant of the Title Insurance & Investment Company of 
Tacoma, and keeping it out of business, and that it 
received no other consideration; but that the Title In- 
surance & Investment Company of ‘Tacoma received 
as consideration the satisfaction of its former notes and 
mortgage, an extension of time for the unpaid balance 
and the elimination of loss by operating the plant and 
the threat of foreclosure; that the benefits of these con- 
siderations flowed to the stockholders of that company 
who were substantially identical with the stockholders 
of the Commonwealth Title Trust Company. The wit- 
ness further testified that at the time the guaranty of 
the Commonwealth Title Trust Company was made, 
there was a doubt on the part of Mr. Hayden, repre- 
senting Mr. Willoughby and Mr. Smith, and the wit- 
ness as to the valid binding foree and effect of that 
company’s guaranty. The individual guarantors gave 
the guaranty that was given there, because it was in- 
sisted upon, and that was the reason it was given. There 
was no intent or purpose to perform an illegal act. We 
did not consider at that time that we were performing 
an illegal act, but since looking up the authorities I 
have had to change my mind about it. At the time 
Mr. Hayden and myself considered the matter care- 
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fully, and determined that the action was not illegal, 
but we considered it a close question. In plaintiff’s 
Exhibit “B,” attached to the complaint, the words, “‘in 
consideration and acceptance of the foregoing guaranty 
and agreement by the Traders Trust Company, and 
other valuable consideration,” refer alone to the accept- 
ance of the contract of the Traders Trust Company. 
There was nothing to cover the clause “other valuable 
consideration.” The words “in the resolution of the 
stockholders,” contained in the agreed statement of facts, 
and in Defendants’ Exhibit 3, attached to the answer, 
“in consideration of the advantages and benefits accru- 


3 


ing to and arising out of the transaction,” refer to the 
putting out of business, and out of competition of the 
abstract plant and business of the Title Insurance & 
Investment Company of Tacoma, and the preventing 
of anybody else coming in and using and foreclosing 
the mortgage, and the preventing of anybody else com- 
ing in and starting up with a plant. Those are the 
only advantages and benefits which flowed to the Com- 
monwealth Company in the execution of the guaranty 
agreement. The stockholders of the Commonwealth 
Company were not relieved of any onerous provision. 
There was no liability resting upon the stockholders of 
the company. 


On re-direct examination the witness testified: 
Both Mr. Hayden and myself considered it a close ques- 
tion as to whether the contract of suaranty was legal 
or not. Mr. Hayden had considerably more doubt about 
the legality of it than T had, and that same doubt ob- 
tained as to the guaranty of the individuals; the same 
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question as to whether or not it was of any binding 
force and effect, and Mr. Hayden had more serious 
doubts as to its legality than I had, and so expressed 
himself. The witness further testified that the consid- 
erations recited in the Commonwealth Title Trust Com- 
pany’s guaranty benefited that company only by get- 
ting the plant of the Title Insurance & Investment Com- 
pany out of the way and avoid a possibility of its falling 
into hostile hands by foreclosures. As a matter of fact 
they were insisting upon these new notes being made, 
and a new mortgage being given by the Title Insurance 
& Investment Company, and it was the only way this 
plant could be put out of business, and a foreclosure 
prevented. We intended to carry out the agreement, 
but could not do so, because the abstract business did 
not earn enough to do so, and as the whole series of 
arrangements from 1909 on was for the benefit of all 
concerned, including Smith and Willoughby, we felt 
that the depreciation in business should be considered 
by them as well as by us in reaching an adjustment based 
on actual conditions. We endeavored to reach such an 
adjustment to avoid a law suit; they had already 
received $20,000 on the principal debt and ahout $22,000 
interest. We offered to turn over the lot which was 
covered by the Commonwealth mortgage, provided the 
obligations of the Commonwealth Company under this 
guaranty should be released, so as to stop the whole 
thing, and they could take their plant and go back into 
business, but that was not satisfactory. We were unable 
to make any adjustment. We have other negotiations 
involving other particular offers, but nothing was ac- 
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complished, and then this suit was brought. The witness 
further testified that the cost of an abstract by a county 
auditor would be much greater than the cost of one pre- 
pared by an abstract company. The witness further 
testified that all of the papers in the matters considered 
in Dec. 1911 were prepared by E. M. Hayden as attor- 
ney for Smith and Willoughby, including the record of 
corporate actions, and it was a material part of the 
agreements that Smith and Willoughby should keep out 
of the abstract business in Pierce County during the life 
of the agreements. The other papers were executed in 
the evening and it was then discovered that this partic- 
ular agreement was not included and Willoughby and 
Smith were told to prepare it and bring it in the next 
morning which they did. The witness further testified 
that he had never seen or heard of an abstract prepared 
by the county auditor and that such an abstract would 
have no marketability. 


On re-cross examination the witness testified that 
some abstracts are on the market, particularly those re- 
lating to property within the plat of New Tacoma which 
could be obtained from the Tacoma Land Company. 
The reason an auditor’s abstract would have no mar- 
ketability was that the impossibility of the preparation 
of an accurate abstract by an auditor is apparent. The 
witness further testified that while changes were made 
in the original draft of the contracts and other writings 
between the parties no change was made to include the 
agreement of Smith and Willoughby to keep out of the 
abstract business in Pierce County nor was this matter 
referred to in the corporate resolution authorizing the 
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contracts. The witness further testified that while the 
holders of the 1909 mortgage referred to let matters 
stand as they were under that mortgage, it was not pos- 
sible to meet the obligation therein undertaken and to 
avoid foreclosure which might bring the property into 
hostile hands the contracts of 1911 were made; that to 
meet the doubt as to the taint of monopoly and restraint 
of trade in the Commonwealth Title Trust Company’s 
guaranty the guaranty of the individual defendants was 
demanded and made; the doubt was not as to the cor- 
porate power to make such guaranty but was as to its 
monopolistic tendency. Counsel for plaintiff then stipu- 
lated that Horace Fogg, Franklin Fogg and H. H. 
Gove, individual defendants herein, if called as witnesses 
would testify upon direct and cross-examination as to 
the nature of the abstract business and its methods of 
business to the same effect as the witness Fred S. Fogg, 
which stipulation was accepted by the counsel for de- 
fendants and by the court. 


Horace Fogg, one of the individual defendants, be- 
ing called by the defense and sworn, testified that he 
was the president of the Commonwealth Title Trust 
Company in December 1911, and had been for sometime, 
and took an active part in the negotiations which led up 
to the execution of the various instruments on Decem- 
ber 2nd, 1911, as such president. There was no money 
paid to the Commonwealth Title Trust Company; 
neither was any property received by the Commonwealth 
Title Trust Company, nor was any labor done for the 
Commonwealth Title Trust Company, for the execution 
of the contract of guaranty, and the mortgage by the 
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Commonwealth ‘Title Trust Company, attached to the 
complaint, marked “Exhibits B and C,” and the only 
consideration moving to the Commonwealth Title Trust 
Company for the execution of those instruments was the 
elimination of competition by the boxing up of the ‘LT. 
I. & I. Company’s abstract plant at Tacoma, and ship- 
ping it out of the County, and thereby preventing the 
foreclosure of the mortgage thereon, and the re-entry 
of that plant mto active competition with the Common- 
wealth Company, either through Smith or Willoughby, 
or through the sale to some other party. The witness 
further testified that the matter of Smith and Wil- 
loughby keeping out of the abstract business in Pierce 
County had been discussed and agreed to before any of 
the papers were executed and was a material part of the 
consideration; that Mr. Hayden as their attorney had 
drawn and submitted the papers and it was then discov- 
ered that the Smith-Willoughby agreement had been 
omitted, which omission Smith and Willoughby agreed 
to supply, which they afterward did by the paper in evi- 
dence as Dft. Exhibit “B.’ The witness further testi- 
fied that in 1911 these companies were in the abstract 
business in ‘Tacoma: the Commonwealth Title Trust 
Company which did about sixty per cent of the business, 
the Title Insurance & Investment Company of Tacoma 
which did about thirty per cent and the Tacoma Title 
Company which did about ten per cent; that after the 
Title Insurance & Investment Company went out of 
business in Dec. 1911 the Commonwealth Title Trust 
Company did ninety per cent of the business, although 
thereafter the business of the Tacoma Title Company 
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began to grow. On Dec. 2nd, 1911, the Commonwealth 
Title Trust Company employed twelve persons and the 
Title Insurance & Investment Company employed ten 
persons. 

On cross examination the witness testified that his 
testimony as to the business done by the several compa- 
nies was an estimate only, without accurate information. 
The witness further testified that in stating that the con- 
sideration for the Commonwealth Title Trust Company’s 
guaranty consisted only of the elimination of competi- 
tion of the Title Insurance & Investment Company’s 
plant and avoidance of its foreclosure under the mort- 
gage, he did so because under the management of that 
plant by Mr. Gove price cutting had been eliminated 
but if the plant returned to Smith and Willoughby, or 
some hostile party, price cutting was sure to be resumed. 
The witness further testified that the omission of the 
personal agreement of Smith and Willoughby was dis- 
covered when Mr. Hayden brought the papers for exe- 
cution and was mentioned in Mr. Hayden’s presence, 
when either Hayden, Smith or Willoughby said it was 
an inadvertance and the omission would be supplied; 
afterward they prepared the paper and delivered it; it 
was not prepared in our office, nor were the corporate 
resolutions. 

On re-direct examination the witness testified that 
after the agreemnts of Dec. 1911 were made the ab- 
stract business decreased so that the payments required 
by the guaranty of the Commonwealth Title Trust Com- 
pany could not be made. Negotiations were begun for 
some new arrangement by letters in evidence and also by 
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a letter from witness to Willoughby admitted in evi- 
dence and marked Dft. Ex. “C,” the property therein 
referred to being that covered by the mortgage in suit. 
Other offers were made to release all claim to the mort- 
gaged plant, or to give certain tide land property for the 
plant. ‘Thereafter in Feb. or March, 1915, we were ad- 
vised by counsel that the contracts were illegal and with- 
out sufficient consideration; no offer to compromise 
was made after this advice was received. ‘They demand- 
ed the entire amount due under the contracts and then 
brought suit. 


On re-cross examination the witness testified that 
no demand was made in excess of the obligation of the 
contracts; that other offers were made to witness which 
he did not consider as a compromise because in view of 
counsel’s advice as to the want of validity of the con- 
tracts, the offers seemed more binding than the origi- 
nal agreements; after that advice was received we made 
no attempt to compromise except on the basis of the can- 
cellation of the Commonwealth Title Trust Company’s 
agreement. 

After counsel’s advice to us that it was illegal, he 
very strongly advised us to refuse to act under it, and 
do anything to settle, so any attempts made to compro- 
mise were on the possibility of cancellmg the Common- 
wealth agreement, and refusing to act under it, and not 
to compromise on the promise of carrying out the agree- 
ment. It was a question of its being a serious thing to 
continue to operate. It is not a fact that the offers made 
by us were much less in amount and value immediately 
after getting Mr. Bates’ advice that it was purely an 
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illegal contract. We certainly were willing to make the 
same offers we did before. 


Franklin Fogg, one of the individual defendants, 
being called by the defense and sworn, testified that as 
manager of the Commonwealth Title Trust Company 
he took part in the negotiation of the contracts of Dec. 
1911; that no money, property or labor performed was 
received by that company in consideration of its guar- 
anty and mortgage of that date; the consideration for 
it was the boxing up and the removal of the so-called 
Smith & Willoughby abstract plant from the county 
from active competition, and the preventing of the fore- 
closure of the mortgage on that plant, and its falling into 
the hands of anyone who would put it in active operation 
as a hostile competitor and to prevent it getting back 
in that shape, or any shape. The witness further testi- 
fied that the agreements of Smith and Willoughby to 
keep out of the abstract business in Pierce County, con- 
tained in Dft. Ex. “B,” were discussed and agreed to 
prior to Dec. 2nd, 1911, and were a principal part of the 
negotiations and agreements. When the papers which 
Mr. Hayden had prepared were examined by Fred 
Fogg he discovered that this particular agreement had 
been omitted. I think Mr. Smith had gone at this time 
and Willoughby’s attention was called to the omission. 
He went after Smith and returned either that evening 
or the next morning with the written letter. The wit- 
ness further testified that prior to Dec. 2nd, 1911, three 
companies were in the abstract business, the Common- 
wealth Title Trust Company doing sixty per cent of the 
business, the Title Insurance & Investment Company 
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doing thirty per cent and the Tacoma Title Company 
ten per cent. After the Title Insurance & Investment 
Company plant was shipped to Portland the Common- 
wealth Title ‘Trust Company did about ninety per cent 
of the business. On cross examination the witness testi- 
fied that the proportion of business by the Tacoma Title 
Company had increased and the business of the Com- 
monwealth Title Trust Company had decreased so that 
probably the Tacoma Title Company was now doing 
forty per cent of the business. The witness further tes- 
tified that the agreements of Dec. 1911 were made to 
avoid the foreclosure of the 1909 mortgage, that it was 
a new deal in which the Title Insurance & Investment 
Company of Tacoma, whose stockholders were practi- 
cally identical with the stockholders of the Common- 
wealth Title Trust Company, got the benefit of the ex- 
tension of the time of payment from nine years to thir- 
ty-two years, the reduction of the interest rate from 
seven per cent to five per cent. 

On re-direct examination the witness testified that 
the payments on the mortgage of 1909 were made by the 
Title Insurance & Investment Company of Tacoma out 
of its earnings. 

By agreement of counsel the exhibits attached to the 
complaint and to the answer of defendants were admit- 
ted in evidence. 

J. L. Wadsworth, a witness called by the defense, 
being sworn, testified that he had been auditor of Pierce 
County in 1913-14 but had made no abstracts of title; 
had received inquiries for abstracts but had referred such 
inquiries to the abstract companies. It is not practical 
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for the auditor to make abstracts because he has no tract 
indexes, which are chains of title by which one sale can 
be followed to another. Grantor and grantee indexes 
are the only ones kept by the auditor, a search of which 
would not show all instruments affecting title; under 
present conditions the only way an auditor could pro- 
cure an abstract would be to get it from an abstract com- 
pany. The auditor would have to examine all the rec- 
ords of his and other offices. He has authority to ex- 
amine other county offices but no authority to examine 
city or United States Court offices, and would certify 
only to what appeared of record in his own offices. It 
is the general practice to obtain abstracts from the ab- 
stract companies and has been for some years past. 

On cross examination the witness testified that he 
was familar with the laws relating to the duty of the 
auditor to make abstracts of title but was under the im- 
pression that a later law had relieved him of that duty. 
The auditor could not prepare an abstract without a 
tract index. Copies of the daily abstracts made by the 
abstract companies from the auditor’s records were de- 
livered to the county assessor and were available to the 
auditor. When inquiries for abstracts were received the 
inquirer was referred to the abstract companies without 
being informed that it was the auditor’s duty to prepare 
an abstract if requested so to do. 

On re-direct examination the witness testified that 
an auditor to make an abstract would have to examine 
the records from the beginning which would require 
much time and be very expensive. 

James H. Davis, a witness called by the defense, be- 
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ing sworn, testified that he had been county auditor from 
1901 to 1905; had received applications for abstracts of 
title but did not make them but referred the application 
to the abstract-companies; did so because it is impractical 
for the auditor to make abstracts because he has not all 
of the records which go to make up an abstract. He has 
no tract index, only a grantor and grantee index. To 
prepare an abstract the auditor would have to examine 
the record back to the government title which would be 
very expensive; an abstract company could make it in 
much less time. The custom is to get abstracts from the 
abstract companies. Sales and mortgages of real es- 
tate require such an abstract. 


On cross examination the witness testified that the 
auditor is entitled by law to charge seventy-five cents 
an hour for searching the records and would be entitled 
to that fee for preparing an abstract, which would run 
back to the government titlé whether prepared by the 
auditor or an abstract company. 


C. A. Campbell, a witness called by the defense, 
being sworn, testified that he was now a deputy auditor 
of Pierce County and had been a deputy auditor in 
1909-10-11; that applications for abstracts had been 
made to the auditor but no abstracts had been made, the 
applications being turned over to the abstract compa- 
nies. 

It was stipulated by counsel that W. A. Stewart if 
called as a witness would testify that he was auditor of 
Pierce County from 1908 to 1912 and would testify in 


other respects to the same effect as the witness Camp- 
bell. 


o 
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It was further stipulated by counsel that in the event 
the court should allow an attorney’s fee to the plaintiff, 
the amount should be fixed by the court without evidence 
thereof. 


REBUTTAL. 


KJmer M. Hayden, a witness called by the plaintiff 
in rebuttal, being sworn testified that he was attorney 
for Smith and Willoughby in the matters relating to the 
contracts of Dec. 1911 and as such had several con- 
ferences with Fred S. Fogg, who represented the parties 
on the other side; that at no time prior to the execution 
of these contracts was any question as to their invalidity 
as monopolistic or in restraint of trade mentioned or dis- 
cussed, but the corporate power of the Commonwealth 
Title Trust Company to make its contract of guaranty 
was discussed and was regarded as a debatable question, 
to meet which it was determined to take the guaranty 
of the individuals interested in that company of the va- 
lidity and binding effect of the agreement. The witness 
further testified that he never had seen the paper con- 
taining the agreement of Smith and Willoughby to keep 
out of the abstract business in Pierce County nor was 
there any discussion of the subject matters to his know]- 
edge at any time during the negotiations, nor had he ever 
heard of the matter until within an hour of the time he 
went on the witness stand. 

On cross examination the witness testified that he 
did not know or undertake to say whether the Smith- 
Willoughby agreement had been discussed before wit- 


ness came into the negotiations. 
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C. E. McFarland, a witness called in rebuttal by the 
plaintiff, being sworn, testified that he had been in the 
abstract business for a number of vears, being employed 
by the Commonwealth Title Trust Company for eight 
or ten years prior to March, 1914, when he left their em- 
ploy and became interested in the Tacoma Title Com- 
pany. While in the employ of the Commonwealth Title 
Trust Company he had attended to the counter busi- 
ness and made collections and knew the amount of busi- 
ness done by them. Had performed similar services for 
the Tacoma Title Company and knew the amount of 
business done by them. On March, 1914, the Com- 
monwealth Title Trust Company was doing substan- 
tially sixty per cent of the business and the Tacoma Title 
Company substantially forty per cent, which propor- 
tion remains substantially unchanged. 

A. L. Swanson, a witness called in rebuttal by the 
plaintiff, being sworn, testified that he had been in the 
abstract business for twenty vears, and connected with 
the Tacoma Title Company since 1911. That company 
had been then and at all times since then was and is now 
actively engaged in the abstract business and is equipped 
to do a general abstract business of all kinds. 


A. D. Willoughby, a witness in rebuttal by the plain- 
tiff being sworn, testified that in all the negotiations 
leading up to the agreements of Dec. 1911 there was no 
discussion on the part of any one of any intent or pur- 
pose to withdraw from competition or prevent the use 
in competition of the abstract plant upon which tke 
Traders Trust Company then held a mortgage lien. The 
negotiations were confined to the endeavor on my part 
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and Mr. Smith’s part, representing the Traders Trust 
Company, to obtain payment of or a satisfactory secur- 
ity for the debt secured by the mortgage. The witness 
further testified that the agreement of witness and Smith 
to keep out of the abstract business in Pierce County 
had been obtained under these circumstances; a few days 
after the negotiations of Dec. 1911 had been concluded 
and the final papers signed, I had a conversation with 
Franklin Fogg in which I told him that Smith had got 
into trouble in Portland by agreeing to keep out of a 
business and breaking his agreement. Fogg said to me 
“We will take your word for it, Willoughby, that you 
won't go back into business because we would not want 
to buy you out and then have you start in business in 
opposition to us the next day, and under the circum- 
stances I would not care to take Smith’s word and we 
would rather have something in writing that vou would 
not go back into business.” I told Fogg to have a writ- 
ing prepared, which was done, and I took it to Smith and 
he signed it. This was several days after the other mat- 
ter of Dec. 2nd was closed up. 

On cross examination the witness testified that at 
the time the negotiations of 1911 were under way there 
was no interest or other payment under the mortgage of 
1909 due and unpaid but that an installment of interest 
was due December 2, 1911. 

On redirect examination the witness testified that 
neither the Traders Trust Company or any one in its 
behalf had threatened to foreclose its mortgage prior to 
Dec. 2nd, 1911, for at that time there had been no de- 
fault under the mortgage. 
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O. M. Smith, being called in rebuttal by the plain- 
tiff and sworn, testified that at no time during the nego- 
tiations which led up to the agreements of Dec. 2nd, 
1911, had there been any mention or discussion of any 
purpose to retire the plant then in the control of the 
Title Insurance & Investment Company from compe- 
tition; that this negotiation had been confined to the 
payment of the 1909 mortgage or security for its pay- 
ment. There had been no discussion of any agreement 
by witness and Willoughby not to re-enter the abstract 
business. Witness first heard of the matter when Wil- 
loughby, some days after the contracts of Dec. 2nd, 1911, 
had been closed, brought the letter to witness which wit- 
ness signed and returned to Willoughby. Witness fur- 
ther testified that prior to Dec. 2nd, 1911, neither the 
Traders Trust Company or any one in its behalf made 
any threat to foreclose the 1909 mortgage then held by 
that company. 


EXHIBITS. 


During the trial exhibits were offered and received 


in evidence as follows: 


Plaintiff’s Exhibits— 

Thirty-two notes, each in the sum of $2500, payable 
one each vear on December 7th from and including 1915 
to 1946. These notes are similar in form and terms to 
the first note, which is as follows, the written parts being 
stalicized: 
$2500.00 Tacoma, Wash., December 2nd, 1911. 

On or before Dec. 7th, 1915, after date, without 
grace, we promise to pay to the order of The Traders 
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Trust Company of Oregon, Two Thousand Five Hun- 
dred and No/100 Dollars in Gold Coin of the United 
States of America of the present standard of value with 
interest thereon, in like Gold Coin, at the rate of five 
per cent per annum from date hereof, until paid, for 
value received. Interest to be paid semi-annually at Ta- 
coma and, if not so paid, the whole sum of principal and 
interest to become immediately due and collectible, at the 
option of the holder of this Note. And in case suit or 
action is instituted to collect this Note, or any portion 
thereof, «¢ promise and agree to pay, in addition to the 
costs and disbursements provided by statute, a reason- 
able sum—Dollars in like Gold Coin for attorney’s fees 
in said suit or action. 
ue Der 7th 1915 

The Title Insurance and Investment Co. of Tacoma 
At Tacoma Wash. Pac. Nat. Bank. 

By H. H. Gove P. 
Endorsements: 
Interest paid to June 7, 1913. 


Traders Trust Company of Oregon 
By A. D. Willoughby Pres. 
O. M. Smith Sec’y. 


Interest paid to Dec. 7,’13  W. 
Interest paid to June 7, 14 W. 


Plaintiff's Exhibit No. 2. 

Original agreement between Commonwealth Title 
Trust Company and Traders Trust Company of Ore- 
gon, attached to bill of complaint as Exhibit B and 
printed in full in this record at pages 25-29. 
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Plaintiff’s Exhibit No. 3. 


Stipulation of Facts to be’ taken as evidence printed 
in full in this record at pages 75-114. 


Plaintiff’s Exhibit No. 4. 

Agreement between Title Insurance and Invest- 
ment Company of Tacoma and Traders Trust Company 
of Oregon attached to bill of complaint as Exhibit A 
and printed in full in this record at pages 21-24. 


Plaintiff’s Exhibit No. 5 (Same as Exhibit 2.) 

Agreement between Commonwealth Title Trust 
Company and Traders Trust Company of Oregon at- 
tached to bill of complaint as Exhibit B and printed in 
full in this record at pages 25-29. ° 


Plaintiff's Exhibit No. 6. 

Mortgage given by Commonwealth Title Trust 
Company to Traders ‘Trust Company of Oregon at- 
tached to bill of complaint as Exhibit C and printed in 
full in this record at pages 30-34. 


Defendants’ Exhibit A. 

Articles of incorporation of Commonwealth Title 
Trust Company as follows: 

KNOW ALL MEN BY THESE PRESENTS: 
That we William E. Bliven, Herbert H. Gove and Hor- 
ace Fogg, the undersigned, have this day associated our- 
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selves together for the purpose of forming a corporation 
under, by virtue of, and pursuant to the laws of the 
State of Washington, for the objects hereinafter speci- 
fied, and for those objects do make, subscribe, adopt and 
execute in triplicate these written Articles of Incor- 
poration and certify as follows:. 


1 


The name of this corporation is and shall be Com- 
monwealth Title Trust Company. 


II. 


The objects for which this corporation is formed are: 
To make and sell abstracts of title of property; to con- 
duct and carry on a general abstract of title, title in- 
surance and certificate of title business in the State of 
Washington and elsewhere, and to acquire books, pa- 
pers, records, files and information pertaining to said 
business; to compile from the public records of Pierce 
County, Washington, and from the public records of 
each of the other counties of said State and any other 
state or territory and from all public records of the 
United States, cities, towns, counties, schoo] districts, 
and all other records and sources of information what- 
soever, abstracts of title to Jands and real estate and in- 
formation relating thereto, and to prepare, certify to, 
furnish and sell the said abstracts and information; to 
examine, certify and issue certificates of title to land 
and to do any and all acts which are necessary to be done 
in carrying on and conducting said business. 

To act as agent for any person, firm, corporation or 


body politic. 
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To publish, buy, sell, and deal generally in legal 
blanks, books and all other personal property. 


To purchase, own, hold, sell, lease or hold, improve, 
manage, and deal in real estate for itself or as agent or 
trustee for others. 

To do a general mortgage, loan and trust business. 

To buy, sell, assign, discount, and negotiate mort- 
gages, promissory notes and any and all other evidences 
of debt for itself and also as agent or trustee, and to ac- 
cept and execute all trusts, fiduciary or otherwise, that 
may be committed to it by any person, firm, or corpora- 
tion, or by the order or direction of any court. 


To act as fiscal or transfer agent of any state, mu- 
nicipality, body politic or corporation, and in such capac- 
ity to receive and disburse money. 


To transfer, register and countersign certificates of 
stock, bonds, or other evidences of indebtedness, and to 
act as agent or trustee of any corporation, foreign or 
domestic, for any purpose now or hereafter required by 
statute or otherwise. 


To act as trustee under any mortgage or bond issued 
by any municipality, body politic, corporation, firm, 
or individual], and to execute any and all trusts not in- 
consistent with the laws of this state. 


To receive and manage the sinking fund of any cor- 
poration upon such terms as may be agreed upon be- 
tween such corporation and those dealing with it, and 
generally to execute trusts of every description not in- 
consistent with the laws of this state or of the United 
States. 
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To act as administrator, guardian, or receiver un- 
der the appointment of any last will or testament, or 
order of any court. 


To act as agent for any fire insurance company or 
companies. 

To buy, own, hold, and sell shares, bonds, and de- 
bentures of any government, state, corporation, school 
district, county, city or any other body or authority. 

To loan money and to accept as security therefor and 
all kinds of personal property and mortgages upon real 
or personal property or both. 


To acquire the goodwill, rights, property, and as- 
sets of all kinds of any person, firm or corporation deal- 
ing in abstracts of title, or owning an abstract of title 
plant, and to acquire any and all abstract books, files, 
records and all property and matters pertaining thereto. 


To purchase, take on lease or in exchange, hire or 
otherwise acquire any real or personal property and any 
rights or privileges which the company may deem nec- 
essary or convenient for the purposes of its business. 


To conduct its business and have one or more offices 
and unlimitedly and without restriction to hold, pur- 
chase, lease, mortgage and convey real and personal 
property in the State of Washington, and in the sev- 
eral states and territories of the United States, the Dis- 
trict of Columbia, colonial possessions or territorial ac- 
quisitions of the United States and in foreign countries, 
as shall from time to time be found necessary or con- 
venient for the purposes of the business of this com- 


pany. 
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To execute contracts with any person, firm, cor- 
poration, city, county, township, school district, or any 
state or territory or colony thereof or of any foreign 
government, to receive, accept, hold, and deliver money, 
papers, and documents in escrow or in trust. 

To carry on the business of buying, selling, negotiat- 
ing, issuing and registering bonds, discounting and ne- 
gotiating promissory notes, drafts, bills of exchange and 
other evidences of debt, receiving deposits of money, 
buying and selling exchange, coin and bullion; to main- 
tain and let safe deposit vaults, to insure persons having 
any interest in real estate, either as owner, lessee, mort- 
gagee, Judgment creditor or otherwise, against loss by 
reason of defects of title, or because of liens or encum- 
brances charging the same. 


To purchase, lease, exchange, hire or otherwise ac- 
quire any and all rights, privileges, premises, or fran- 
chises suitable or convenient for any of the said pur- 
poses or objects. 

To do any or all of the things in this certificate and 
in these Articles of Incorporation set forth as objects, 
purposes, or otherwise, to the same extent and as fully 
as natural persons might or could do. 

It is the intention that the objects specified and 
clauses contained in this paragraph shall, except where 
otherwise expressed in said paragraph, be nowise limited 
or restrained by reference to or inference from the terms 
of any other clause of this or any other paragraph in this 
charter, but that the objects specified in each of the 
clauses of this paragraph shall be regarded as indepen- 
dent. 
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This corporation shall have all the powers set forth, 
enumerated, and contemplated by the laws of the State 
of Washington. 

III. 

The time of the existence of this corporation shall 
be fifty years from and after the date of its incorpora- 
tion. 


IV. 


The number of trustees who shall manage the busi- 
ness, affairs and concerns of this corporation shall be 
three, and the names and residence of those who shall 
serve as trustees until the first Monday of July, 1902, 
are: 

Wilham E. Bliven, residence Tacoma, Wash. 
Herbert H. Gove, residence Tacoma, Wash. 
Horace Fogg, residence Tacoma, Wash. 


In witness whereof we, the undersigned citizens of 
the United States and of the State of Washington and 
residents of the City of Tacoma in said state, have and 
do hereby execute this certificate and these Articles of 
Incorporation in triplicate this 24th day of February 


02. W. E. Bliven (seal) 
Herbert H. Gove (seal) 
Horace Fogg (seal) 


(Acknowledgment in common form) 


Defendants’ Exhibit B. 

Letter and agreement of A. D. Willoughby and O. 
M. Smith to the Title Insurance and Investment Com- 
pany of Tacoma, dated December 2nd, 1911, attached 
to the answer of defendant Commonwealth Title Trust 
Company as Exhibit 2, and printed in full in this record 
at page 57. 
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Defendants’ Exhibit C. 
Letter from defendant Horace Fogg to A. D. Wil- 
loughby at Portland, Ore., as follows: 


Tacoma Wash. March 3rd 1915. 
Mr. A. D. Willoughby, 
Portland, Ore. 
Dear sir:— 

Referring to your letter of the 1st. you told me in 
Portland that you and Mr. Smith would come here about 
the Ist. of March with some kind of proposition whereby 
the plant could be traded at least the Commonwealth 
would be released. If you could see your way clear to 
accept the office lot in exchange for the notes and inter- 
est due up to 1921 you would have a property upon 
which you could have at once raise probably ten thousand 
dollars if necessary and would be much better security 
for the bank. 

The first of last week I turned the entire matter over 
to Major Bates to give his opinion upon the legality of 
the agreement, but he was called to San Francisco and 
until his return on Saturday or Sunday of this week I 
am unable to state what our position will be in the mat- 
ter. Yours very truly 

Horace Fogg. 


Defendants’ Exhibit D. 

Original mortgage given by the Title Insurance and 
Investment Company of 'Tacoma to the Title Insurance 
and Investment Company of Washington, bearing date 
of December 7th 1909, attached to the answer of the 
defendant Commonwealth Title Trust Company as Ex- 
hibit 1, and printed in full in this record at pages 50-57. 
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The testimony then closed and further proceedings 
were postponed until August 7th, 1916, when both sides 
submitted briefs and the case was argued. On Sept. 28, 
1916, the court rendered its opinion in writing as fol- 


lows: 


OPINION OF THE COURT. 


This is an action brought by the Lumbermen’s Trust 
Company, an Oregon corporation, against Title Insur- 
ance & Investment Company of Tacoma, a Washington 
corporation ‘(hereinafter called T. I. & I. Company of 
Tacoma), Commonwealth Title Trust Company, a 
Washington corporation, (hereinafter called Common- 
wealth Company), Horace Fogg, Franklin Fogg, Fred 
S. Fogg and Herbert H. Gove, the object of which is 
to recover Judgment against T. I. & I. Company of Ta- 
coma for Eighty Thousand Dollars and interest, and 
for a decree of foreclosure and sale of the property 
pledged and mortgaged to secure said indebtedness. 

Second: For a judgment against the defendant 
Commonwealth Company on an instrument of guaranty, 
and for a decree of foreclosure of a mortgage given to 
secure said guaranty, and a prayer for alternative relief 
that if for any reason the agreements and undertakings 
of the Commonwealth Company be found by the court 
to be not valid, then the plaintiff have judgment against 
the defendants Foggs and Gove for such sum as may be 
found by the court to be due upon the guaranty of the 
Commonwealth Company, and also for costs and dis- 
bursements, including an attorney fee of Ten Thousand 


Dollars. 
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The defendants Commonwealth Company and T. I. 
& I. Company of Tacoma filed separate answers and by 
stipulation the answer of the Commonwealth Company 
is to be taken and considered as the answer of the indi- 
vidual defendants Foggs and Gove. The defendants by 
these answers admit the execution of the pledge by the 
T. I. & I. Company of Tacoma of its property, the guar- 
anty and mortgage of the Commonwealth Company, 
and the guaranty of the F'oggs and Gove, but deny that 
there was any valid consideration for the execution of 
either or any of them. 


Defendants as affirmative defenses to the complaint 
alleged: 

(a) That the complaint does not state facts suffi- 
cient to constitute a valid cause of action in equity 
against the defendants, or either of them, nor are the 
facts stated therein sufficient to entitle plaintiff to any 
relief against the defendants, or either of them. 

'(b) That all of said instruments and agreements set 
forth in the complaint were, and are, illegal and void, 
and of no force and effect, for the reason that the sole 
and only consideration for the executing of the same was 
for the purpose of removing and restraining rivalry and 
competition in the abstract business in Pierce County, 
Washington, and were in restraint of trade and compe- 
tition, and were for the purpose of giving the defendant 
Commonwealth Company a monopoly of said business. 

(c) That the Commonwealth Company was, and is 
engaged solely in the business of making and selling ab- 
stracts of title to lands in Pierce County, and maintain- 
ing an abstract plant at Tacoma in said County and 
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State. That it was not authorized by its articles of in- 
corporation, nor was it engaged in the business of be- 
coming surety or guarantor for any person, firm or cor- 
poration for the contracts, undertakings or obligations 
or third parties. That the guaranty and mortgage or the 
Commonwealth Company and that of the Foggs and 
Gove were made and executed wholly without consider- 
ation, and said Commonwealth Company neither directly 
or indirectly received any consideration, or money, or 
property or labor, or thing of value therefor, or in con- 
nection therewith, nor were its assets in any way in- 
creased thereby. 

The cause was first called up by the attorney for the 
plaintiff asking the fixing of a trial date. I advised the 
plaintiff’s attorney that I was a lien creditor of one of 
the individual defendants and therefore considered my- 
self disqualified to try the cause as it might result in 
the obtaining of a judgment against such defendant 
which would constitute a lien on the same property upon 
which I held a lien. Shortly thereafter, and prior to the 
securing of another judge to try the cause, such individ- 
ual defendant paid the claim held by me, whereupon I . 
advised the attorney for the plaintiff of the fact of the 
settlement of such claim, when he again called the cause 
up for the fixing of a trial date, when I advised him 
that I considered my disqualification removed by the 
payment of the debt due me, but if he was of the opinion 
that the claim having been paid during the pendency of 
the action affected my eligibility, that he should file an 
affidavit disqualifying me. ‘This he declined to do, but 
asked to have the case set down for trial before me. 
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This cause was tried by the court upon stipulation as 
to the facts. 

T. I. & I. Company, of Washington, a corporation, 
of which A. D. Willoughby and O. M. Smith and wife 
were the sole and only stockholders; Commonwealth 
Company, of which the Foggs and Gove, and executors 
of the estate of Charles S. Fogg, deceased, were the sole 
and only stockholders, and Wilson Title & Abstract 
Company, a corporation, (hereinafter designated as the 
Wilson Company), in which R. C. Wilson was substan- 
tially the sole stockholder, each maintained, owned and 
operated in the City of Tacoma, an abstract business, 
used, and intended to be used, for furnishing abstracts 
of title of property within Pierce County, Washington. 

That during all of said time the said companies had 
carried on business in active and actual competition with 
each other, and for many years prior to said date said 
companies owned and controlled the only abstract plants 
in said County, and transacted all of the abstract busi- 
ness therein. 

That the competition between said companies was 
very keen, and they were cutting prices. 

That for some days prior to December 6th, 1909, the 
Foggs, Willoughby and Smith had been negotiating the 
sale of the abstract plant of the T. I. & I. Company of 
Washington to a corporation to be formed. 

That during said negotiations, and on the 6th of De- 
cember, 1909, the Wilson Company executed and deliv- 
ered to Willoughby, then in the actual management of 
the T. I. & I. Company of Washington, and Franklin 
Fogg, then in the management of the Commonwealth 
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Company, a lease and option to purchase the entire plant 
and business of the Wilson Company. 


That on the 7th day of December, 1909, the said 
Willoughby by written assignment transferred to said 
Franklin Fogg his interest in said lease and option to 
purchase, a copy of which is attached to said lease and 
option. That by said lease it was provided among other 
things that said abstract plant should remain in the ex- 
elusive possession of the Wilson Company, but should 
not be operated, and in Paragraph V. it was further 
provided that said Wilson Company and its officers 
should not during the life of said lease start, or be inter- 
ested in any other abstract plant in Pierce County, 
Washington. 


That on the 7th day of December, 1909, the same 
day that Willoughby assigned his interest in the Wilson 
lease to Fogg, the T. I. & I. Company of Tacoma was 
organized, with a capital stock of $5,000.00 and pur- 
chased from the T. I. & I. Company of Washington its 
abstract plant and business for the sum of One Hundred 
Thousand Dollars, pavable Ten Thousand Dollars in 
cash, balance of Ninety Thousand Dollars secured by a 
mortgage upon the plant. Part contro] in the new com- 
pany was preserved in the seller and the mortgage given 
provided that the mortgagor would use its best efforts 
to enlarge and build up the business. The original stock- 
holders of said T. I. & I. Company of ‘Tacoma were 
said Willoughby, one A. F. Albertson and F. A. Rice— 
Willoughby subscribing for forty-eight shares, and’ the 
other two for one share each, being the whole of the 
capital stock—two of the Foggs indemnified him for his 
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subscription for such shares. That on said day the said 
Willoughby assigned his stock in blank and delivered it 
to Fred S. Fogg, and afterwards on the 30th day of De- 
cember, 1909, the stock certificates in said T. I. & I. 
Company of Tacoma were surrendered and the same 
were duly issued to the Foggs and Gove for all of the 
capital stock of said company, the par value of which 
said stock was duly paid by said stockholders to the T. 
IT. & I. Company of Tacoma. 


The result of these transactions was to leave the en- 
tire abstract business in Pierce County in the hands of 
the T. I. & I. Company of Tacoma, and the Common- 
wealth Company, in which two companies the stockhold- 
ers were substantially the same. 


The said mortgage and notes of Ninety Thousand 
Dollars executed by the T. IT. & I. Company of Tacoma 
to the T. I. & I. Company of Washington for the part 
purchase of the said abstract plant of the latter company 
were assigned to the Traders Trust Company of Ore- 
gon, an Oregon corporation, and that at all times men- 
tioned in the complaint and answer the said Willoughby 
and Smith and wife were the officers and sole stockhold- 
ers of the said Traders Trust Company of Oregon. 

The T. I. & I. Company of Tacoma paid to the T. I. 
& I. Company of Washington the semi-annual interest | 
on its mortgage. due June 7th, 1910, amounting to 
$3,150.00, and a like amount on December 7th, 1910, 
and also paid the installment of principal of Ten Thou- 
sand Dollars, due December 7th, 1910. It also paid 
$2,800.00, the interest due June 7th, 1911. Said pay- 
ments amounting in all to $29,100.00, and on the 7th 
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day of December, 1911, there would become due an in- 
terest payment of $2,800.00, and an installment of prin- 
cipal of $5,000.00. 


Durmg the summer of 1911 correspondence took 
place between Horace Fogg, a stockholder in both the 
Commonwealth Company and the T. I. & I. Company 
of Tacoma, and Willoughby, looking towards an ad- 
justment of this mortgage indebtedness. 


It is clearly shown from these letters and the other 
evidence that the T. I. & I. Company of Tacoma could 
not make this payment of interest and principal about to 
become due, and that some adjustment would have to 
be made, or the mortgage would be foreclosed and the 
plant taken back by the Willoughby and Smith inter- 
ests, or sold under foreclosure sale to some third party 
and operated as a competing plant. 


On said December 2nd, 1911, said Traders Trust 
Company of Oregon, being then the owner and holder 
of said notes and chattel mortgage, dated December 7th, 
1909, exeented by said T. I. & T. Company of Tacoma, 
and said last named company. executed and delivered 
to each other the pledge agreement, dated December 
2nd, 1911, now sought to be foreclosed, and also the 
thirty-two notes. to secure which the same was given, 
all dated December 2nd. 1911, for the principal sum of 
$2.500.00 each, making an aggregate sum of Fighty 
Thousand Dollars, the same being pavable one note each 
vear on and after December 7th, 1915. with interest 
thereon at the rate of 5% per annum, pavable semi-an- 
nually. ; 
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At the same time, on said December 2nd, 1911, and 
as a part of the same transaction, said Traders Trust 
Company cancelled and delivered up to the T. I. & I. 
Company of Tacoma, the notes dated December 7th, 
1909, that were executed by said T. I. & I. Company of 
Tacoma to evidence the deferred payments of the origi- 
nal purchase price of said abstract plant from said T. I. 
& I. Company of Washington. At the same time on said 
December 2nd, 1911, said Commonwealth Company ex- 
ecuted and delivered to said Traders Trust Company of 
Oregon its guaranty agreement dated December 2nd, 
1911, guaranteeing payment of the first seven of said 
thirty-two notes, and guaranteeing payment of the in- 
terest on all of said thirty-two notes to and including the 
interest due December 7th, 1921, and also executed and 
delivered its real estate mortgage to secure said guaranty 
agreement, and also a certified copy of the resolution of 
the stockholders and trustees of said Commonwealth 
Company, dated December 2nd, 1911, authorizing the 
same. 

The undersigned, Fred S. Fogg, Herbert H. Gove, 
Horace Fogg, and Franklin Fogg, in consideration of 
the acceptance of the foregoing guaranty and agreement 
by the said Traders Trust Company of Oregon, and 
for other valuable considerations, Ho hereby agree and 
guarantee to and with the Traders Trust Company of 
Oregon, that the foregoing guaranty and each and every 
part thereof, is based upon a valuable consideration, suf- 
ficient in law to bind the Commonwealth Title Trust 
Company, and that the same is a valid and subsisting ob- 
ligation of said Company. This guaranty by these in- 
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dividual defendants appears to have been given because 
of a question having arisen as to the binding effect of the 
guaranty and mortgage given by the Commonwealth 
Company. 

Within a day or so after December, 1911, said Wi- 
loughby and Smith prepared, signed, and delivered an 
agreement not to enter the abstract business in Pierce 
County, the agreement being in the following words: 


“To the Title Insurance & Investment Company of Ta- 
coma, Washington, 
Gentlemen: 

In consideration of the agreements which have been 
this day made between vou, the Title Insurance and In- 
vestment Comnany of Washington, the Commonwealth 
Title Trust Company and the Traders Trust Company 
of Oregon, we the undersigned individuals, who are the 
principal stockholders of the Title Insurance and In- 
vestment Company of Washington. and also of the 
Traders Trust Company of Oregon, do hereby cove- 
nant and agree that as long as the agreements on vour 
part and on the part of the Commonwealth Title Trust 
Company and on the part of Fred S. Fogg, Horace 
Fogg, Franklin Foes and Herbert H. Gove, are kept 
and performed. we will not, nor will either of us, di- 
rectly or indirectly. as individuals, or through the me- 
dium of any corporation, transact an abstract business 
or a title insurance business in Pierce County, State of 
Washington. 

IN WITNESS WHEREOF. We have hereunto 
set our hand this 2nd day of December, A. D. 1911. 


A. D. Willoughby, 
OwiieSmith.” 
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Although it is disputed that this was a part of the 
other transactions of December 2nd, 1911, the prepon- 
derance of the evidence shows that it was, and so under- 
stood. The very fact that the agreement was given the 
same date, to my mind, shows this. The Commonwealth 
Company never received any money or property, or la- 
bor on account of its execution of said guaranty agree- 
ment and real estate mortgage. The only benefits de- 
rived by it from the agreement being the extinction of 
competition that had previously existed—from the op- 
erating of the abstract plant by the T. I. & I. Company 
of Tacoma and the elimination of the risk, upon the col- 
lapse of the latter Company, of its plant coming into 
the possession of hostile interests to be operated in ac- 
tual competition to the Commonwealth Company. 

That immediately after said December 2nd, 1911, 
said abstract plant was shipped to Portland, Oregon, 
and placed in a vault, one of the keys of which was held 
by Traders Trust Company, and the other by a repre- 
sentative of that Company and the T. I. & I. Company 
of Tacoma, and has remained there ever since, all as pro- 
vided in said agreements of December 2nd, 1911. 

That at the time of the making and execution of said 
agreement of December 2nd, 1911, all of the abstract 
business in Pierce County was being transacted by the 
Commonwealth Company and the T. I. & I. Company 
of Tacoma, except about 10%. Far the major portion 
of the business transacted by the two companies being 
transacted by the Commonwealth Company—the 10% 
mentioned being transacted by a new company entering 
the field between 1909 and 1911. At the time of trial 
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the evidence showed that the percentage of business 
transacted by this new company had materially in- 
creased. 

In compliance with its said guaranty agreement, 
dated December 2nd, 1911, said Commonwealth Com- 
pany duly paid the interest that became due on said thir- 
ty-two notes on June 7th, 1912, amounting to $2,000.00, 
and also the interest that became due on December 7th, 
1912, amounting to $2,000.00, and also the interest that 
became due on June 7th, 1913, amounting to $2,000.00, 
and the interest that became due on June 7th, 1914, 
amounting to $2,000.00 making a total sum of $10,- 
000.00 paid by it pursuant to its said guaranty agree- 
ment dated December 2nd, 1911. 

The abstract business in Pierce County continued to 
slump after December 2nd, 1911, and the Common- 
wealth Company found before December, 1914, that it 
could not continue to carry on said guaranty agreement, 
without great loss to itself, as on said date not only an in- 
terest payment of $2,000.00 was coming due, but also 
the principal on the first of said thirty-two notes, 
amounting to $2,500.00 additional. An effort was made 
to readjust matters between the defendants and com- 
plainants, but without success. This suit was begun 
upon the failure of such a negotiation. 

Frank H. Kelley of Tacoma Washington 

John H. Hall of Portland, Ore. 

Robert M. Davis of Tacoma, Washington, 
Attorneys for Plaintiff. 


Bates, Peer & Peterson, of Tacoma Washington 
Attorneys for Defendants. 
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CUSHMAN, District Judge. (After stating 
facts as above). This general statement is deemed suf- 
ficient. Only enough will be added to apply the con- 
clusions reached in order to avoid the saying of more 
than is necessary, and thereby to escape dictum. The 
. first defense to be considered will be that of the Com- 
monwealth Company. It avers that its guaranty and 
mortgage securing the payment of a certain part of the 
principal of the debt of the T. I. & I. Company of Ta- 
coma, and the payment of all the interest on that debt 
up to 1921, were in violation of the Constitution of the 
State of Washington, and therefore void. The Consti- 
tution of the State of Washington provides: 

“Limitations upon issuance of stock.—Corporations 
shall not issue stock except to bona fide subscribers 
therefor, or their assignees; nor shall any corporation is- 
sue any bond or other obligation for the payment of 
money, except for money or property received or labor 
done. The stock of corporations shall not be increased, 
except in pursuance of a general law, nor shall any law 
authorize the increase of stock, without the consent of 
the person or persons holding the larger amount in value 
of the stock, nor without due notice of the proposed in- 
crease having been previously given in such manner as 
may be prescribed by law. All fictitious increase of 
stock or indebtedness shall be void.” 


As no money or property were received by the Com- 
monwealth Company, nor labor done on its account, it 
is considered obvious that its guaranty and mortgage se- 
curing the debt of the T. I. & I. Company, were given 
in violation of the foregoing provision. They are there- 
fore both void as in violation of a law rather than ultra 
vires for mere want of power. 10 Cyc. 116. 
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Plaintiff contends that under the ejusdem generis 
rule the words “or other obligations for payment of 
money,” following in the section of word “bond,” should 
be held to mean a bond-like obligation only. If it be 
assumed that the guaranty and mortgage are not bond- 
like obligations, yet, in view of the plainly apparent pur- 
pose of the provision to protect the creditors and stock- 
holders of the corporation by forbidding its issuance of 
promises to pay money unless it receive on account there- 
of, money, property or labor, no necessity appears for 
invoking the rule of egusdem generis as an aid to inter- 
pret this provision. Kemmerer vs. St. Louis Blast Fur- 
nace Company et al., 212 Fed. 63; In re Progressive 
Wall Paper Corp., 229 Fed. 489; Farmers’ Loan & 
Trust Co. vs. San Diego St. Car Co., 45 Fed. 518, 528; 
United States vs. Mescall, 215 U. S. 26; 91 N. E. 242; 
The State of Washington vs. Sam Plastino, 67 Wash. 
374, 375. It was the substance of the baseless promise 
to pay that was aimed at, and not merely its form. Es- 
pecially should this be the rule in interpreting constitu- 
tional provisions which are always to be construed broad- 
ly. If this provision does not forbid a guaranty and 
mortgage, given to secure the debt of another, then it 
was needless to forbid the issuance of bonds, for an easy 
way was left open to avoid the prohibition. 

The use of the word “issue” in the section, whereby it 
is made to read “nor shall any corporation issue any 
bond or other obligation for the payment of money,” 
etc., may show that a formal written obligation was con- 
templated, and that the ordinary daily dealings of the 
corporation in carrying on its business was not aimed at. 
No other limitation is apparent in this regard. 
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The fact that the stockholders of the T. I. & I. Com- 
pany of Tacoma, and the Commonwealth Company, 
though not entirely identical, yet were practically con- 
trolled by the same interests, has been considered. Doubt- 
less the Court would, under certain circumstances, look 
through the cloak of one corporation to the body of an- 
other to prevent the consummation of a fraudulent en- 
terprise, but this is not such a case. Mr. Willoughby, 
the manager of the T. I. & I. Company of Washington, 
himself helped to organize the T. I. & I. Company of 
Tacoma, which was to, and did, immediately take over 
the property in question. He subseribed for 48 of its 
50 shares of capital stock. While it was to take over 
properties valued at $100,000.00, its capital stock was 
placed at $5,000.00, showing a purpose to minimize the 
hability on the part of those responsible for the corpora- 
tion. Whether the T. I. & I. Company of Tacoma was 
created in order that the good will and advantage of a 
going concern might be continued to better the security 
which the selling company held upon the plant and busi- 
ness, or whether it was created to help to deceive the 
public in the idea that there was real competition in the 
abstract business, when there was none, or whether it 
was created for both these purposes, which latter seems 
the more plausible under the evidence, no assistance is 
afforded the plaintiff in its contention, for thereby the 
real plaintiffs helped to create this new corporation, 
whatever its purpose, and equity is not called upon to 
strip from the body of the Commonwealth Company the 
cloak in which it is alleged to be hidden, for the advan- 
tage of those who fashioned the cloak suitable to, and 
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probably in part intended for, that purpose. The fact 
that Willoughby was indemnified by the Foggs for his 
subscription to the capital stock of the T. I. & I. Com- 
pany of Tacoma, shows that he was acting for and with 
them. Having knowingly elected to deal in this man- 
ner, equity is not now called upon to reform the trans- 
action more to their present liking. The Foggs and 
Gove executed a guaranty of the guaranty of the Com- 
monwealth Company in the following language: 


“The undersigned, Horace Fogg, Franklin Fogg, 
Fred 8S. Fogg and Herbert H. Gove, in consideration 
of the acceptance of the foregoing guaranty and agree- 
ments by the said Traders Trust Company of Oregon, 
and other valuable considerations do hereby agree and 
guaranty to and with the said Traders Trust Company 
that the foregoing guaranty and each and every part 
thereof, is based upon a valuable consideration suffi- 
cient in law to bind the Commonwealth Company, and 
that the same is a valid and subsisting obligation of said 
Company.” 

Having held that the guaranty of the Commonwealth 
Company was invalid as a direct violation of the consti- 
tutional prohibition of the State, above set forth (Arti- 
cle XI, Sec. 6), and not merely wltra vires, it fol- 
lows that the guarantee of these individuals, in contra- 
vention of its public policy, is also invalid. Such a pro- 
hibition cannot be waived. Jorguson vs. Apex Gold 
Mines Company, 74 Wash. 243; Smith vs. Alabama 
Fruit Growers & Wine Association, 26 So. 232; Ram- 
sey’s Estate vs. Whitebeck, 56 N. E. 322; Shane vs. 
Brandt, 82 Alt. 551; 32 Cyc. 29; McMullan vs. Hoff- 
man, 174 U. S. 639; Cory vs. Griffen, 63 N. E. 420. 
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The defense of the T. I. & I. Company of Tacoma 
that the suit is premature, in so far as it seeks to fore- 
close upon the pledged property is concerned, is based 
upon the following language of the instrument of 
pledge: 

“Time shall be and is of the essence of this agree- 
ment and in event of the failure of the first party to pay 
any of said notes at the time specified in said notes, or 
to pay any taxes which the first party agrees to pay, 
and after the continuance of such default for the period 
of one (1) year, then the whole of said notes shall, at the 
option of the second party, forthwith and without no- 
tice, mature, and the second party shall be entitled forth- 
with to foreclose said pledge. Defaulted interest shall 
bear interest at five (5%) per cent per annum from the 
default until paid. 

“PROVIDED, that nothing in this paragraph or 
in this agreement shall be construed to prevent the sec- 
ond party, at its option, from suing upon any unpaid 
installment of principal and interest, without waiting 
for the expiration of one (1) year from the date of de- 
fault, provided ninety (90) days’ notice of such default 
shall have first been given in writing to the first party 
or its assigns.” 


The first of the notes secured by the pledge did not 
fall due until December 7th, 1915. The failure in the 
payment of this note would not have continued in effect 
for one year until the 7th day of next December. This 
note is in the following form: 

“$2500.00 Tacoma, Wash., December 2d, 1911. 

On or before Dec. 7, 1915 after date, without grace, 


we promise to pay to the order of The Traders Trust 
Company, of Oregon, Two thousand five hundred and 
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no/100 Dollars, in Gold Coin of the United States of 
America, of the present standard value, with interest 
thereon in like Gold Coin, at the rate of five per cent 
per annum from date hereof, until paid, for value re- 
ceived, Interest to be paid semi-annually at Tacoma, 
and if not so paid, the whole sum of both principal and 
interest to become immediately due and collectible, at 
the option of the holder of this note. And in case suit 
or action is instituted to collect this note, or any portion 
thereof we promise to agree to pay in addition to the 
costs and disbursements provided by statute a reasonable 
i Dollars, in like Gold Coin for at- 
torney’s fees in said suit or action. 


Due Dec. 7, 1915. 
At Tacoma, Wash., at 
Pacific Nat’] Bank. 
The Title Insurance and Investment Co. of Tacoma. 


No. 1. By 
HH. Gove PP." 


In the foregoing paragraph of the pledge, if the lan- 
guage “any of said notes at the time specified in said 
notes” refers to the due date inserted in each note, the 
suit is, in this respect, premature. If the “time speci- 
fied” means not only such due date but also the date up- 
on which the payee exercises its option to declare the 
whole amount of the notes due upon failure to pay the 
sum due and interest upon any note then another ques- 
tion is presented. 


It is considered that the former is the true meaning, 
and that the suit is premature in this respect. Plaintiff's 
counsel has contended that the scrivener, in drawing the 


pledge, made a mistake, saying in his brief: 
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“It is evident, therefore, that from the clause in ques- 
tion, the scrivener omitted in terms to provide that the 
right of action should accrue for a failure to make pay- 
ment of the installments of interest, but that such was 
the scrivener’s mistake and not the intent of the parties. 
It is the rule of interpretation that where such a seeming 
inconsistency arises the true intent of the parties must 
be gathered from the construction of all of the writing 
involved in the transaction.” 

If there is a discrepancy between the terms of the 
notes and those of the pledge, the latter should control 
in this respect, for the instrument of pledge was spe- 
cially prepared, all the language of which was worked 
out for this particular situation, while the notes are on 
printed forms. 


The language used seems to contemplate a definite 
date to be ascertained by an examination of the face of 
the note, rather than by reference to the extraneous act 
of the payee by electing to consider it due after default. 
It would require very clear language to justify the hold- 
ing that, while the failure to pay the interest on one of 
these thirty-two notes would directly precipitate the ma- 
turity of the principal, it would indirectly cause the whole 
$80,000.00 to become due. The language of the note 
itself “interest to be paid semi-annually at Tacoma, and 
if not so paid the whole sum of both principal and inter- 
est to become immediately due and collectible, at the op- 
tion of the holder of this note” is not entirely clear. Does 
that language mean that the whole amount shall become 
due on the date the option is exercised, or at the date of 
failure to pay to which the option shall relate back? 
However much question there might be under the lan- 


Title Insurance & Investment Company, et al. 171 


guage of the notes alone, considering them in connection 
with the instrument of pledge the first meaning above 
indicted is the only one compatible with both, for the 
language of the instrument of pledge shows that the 
parties intended that the promisor should have a year’s 
grace after the principal of the note became due, before 
the payee could elect to mature all the notes, but what 
benefit would the year’s grace be if the payee did not 
know that the principal of the note had been matured 
by the payee’s election. 

The letters written by the plaintiff demanding pay- 
ment of the past due interest, which are many in num- 
ber, and continued until November, 1915, show that, up 
to that time, no such election had been made by the payee 
to mature the principal of any note. 

It therefore follows that, whether the language of 
the instrument of the pledge “the time specified in said 
note” refers solely to the due date inserted in the note, 
or not, the attempt here to foreclose the pledge is pre- 
mature. 

The foregoing goes only to the right to foreclose the 
pledge upon the abstract plant. The defense of invalid- 
ity remains to be considered as affecting the notes given 
by the T. I. & I. Company of Tacoma. The contention 
of the defense that the contracts of 1911 were monopo- 
listic and in restraint of trade and competition, affects the 
validity of both the mortgage or pledge, and the notes 
of the T. I. & I. Company of Tacoma, as well as of the 
guaranty and mortgage of the Commonwealth Com- 
pany, and the guarantee of the individual stockholders 
of the latter. Article XII, Sec. 22, of the Constitution 
of the State of Washington provides: 
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“Monopolies and trusts shall never be allowed in this 
State, and no incorporated company * * * * in 
this State shall directly or indirectly combine or make 
any contract with any other incorporated company, for- 
eign or domestic, through their stockholders or the trus- 
tees or assignees of such stockholders, or with any co- 
partnership or association of persons, or in any manner 
whatever for the purpose of fixing the price or limitmg 
the production, or regulating the transportation of any 
product orfommodity.”  * )at 

In so far as the prohibition of this section is con- 
cerned it is self-executing, though legislative action may 
be necessary to provide penalties for its enforcement, or 
to authorize recovery on account of its violation. Man- 
son vs. Hunt, 82 Wash. 291. In this case it will not be 
necessary to consider what, if any, changes this consti- 
tutional provision made in the common law as to monop- 
oly and restraint of trade and competition. The use of 
the words “any product or commodity” relieves the court 
from the consideration of the question as to how neces- 
sary or useful a product or commodity an abstract of ti- 
tle is. 

It has been contended upon the part of the plaintiff 
that abstracts of title are not products or commodities, 
but are rather in the nature of personal services. State 
vs. Frick et al., 169 S. W. 3338. 


An abstract of title is a written statement of the 
substance of those public records affecting the title to 
particular real property. As the evidence shows, such 
an abstract is the product of skill and labor upon mate- 
rial made effective by means of a “plant.” It is the writ- 
ten history of title to land. It may be preserved indefi- 
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nitely and used in accomplishing the sale and transfer 
of such land. Abstracts in large cities, down to the point 
where acreage is platted into additions, are often printed 
by the hundreds from one copy, and kept in stock. Such 
a one becomes a commodity of value to many persons in 
the community not interested in the same parcels of land. 
The abstract is often used as a pledge or security for 
money borrowed. While it may be difficult to define 
the exact meaning of the word “commodity,” that it is 
a word of wide scope is shown by a speech of “The Bas- 
tard” in “King John.” Articles such as written abstracts 
of title, produced in the manner indicated, are clearly 
well within the confines of the word “commodity.” Cen- 
tury Dict. Vol. 2, 1182; 8 Cvc. 389. 


When the Commonwealth Company came into these 
transactions the business of the T. I. & I. Company of 
Tacoma was in a failing condition, the only consideration 
to the Commonwealth Company being that it gave it 
a monopoly by excluding both the T. TI. & IT. Company 
of Tacoma, and the T. T. & T. Company of Washington, 
as well as Smith and Willoughby, from the abstract busi- 
ness in Pierce County. In so far as Smith and Wil- 
loughby were concerned, thev were not theretofore ex- 
pressly excluded from competing with the Common- 
wealth Company. If it be conceded that the agree- 
ments not to compete were, so far as the T. I. & I. Com- 
pany was concerned, incidental to the sale. it cannot be 
so considered when regarding them as transactions with 
the Commonwealth Company, because that which one 
company,—The T. I. & I. Company,—got, the other 
company,—the Commonwealth Company,—did not get. 
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It by no means follows that because such an arrange- 
ment would be considered a lawful incident to the sale of 
a profitable business, that it would be so considered in 
the case of a sale of a business which all recognized as 
running at a loss. In the first instance, the law, in its 
indulgence, would attribute only lawful motives, unless 
compelled to do otherwise, but under the latter circum- 
stances, reason cannot but reject the contention. The 
foundation of the exception to the rule against any re- 
straint of trade and commerce is that the law never pre- 
sumes wrong to be done, or a wrongful purpose; that 
a wrongful purpose, and an act to effect such purpose 
are necessary to defeat a contract between competent 
parties; that as long as acts are only such as are reason- 
ably necessary to effect a sale of property, an unlawful 
purpose will not be imputed, although the effect is, in 
respect to competition, injurious, but the purpose will 
be presumed to be merely the disposing of his property 
by the owner, a right of the highest character, not to be 
hghtly impeded. But, if the seller actually enters into 
the machinations of the buyer, outside of what is reason- 
ably necessary to the sale of his own, and assists thereby 
in the stifling of competition, or in forming a monopoly, 
a purpose to injure the public will be attributed to the 
seller in spite of his right to sell that which is his own. 


What incentive or motive was there to buy a busi- 
ness that was running behind, and lock its plant up for 
36 vears, if it were not to eliminate all competition. If 
if cannot be fairly Said that the obligee’s purpose was to 
buy, how, without a paradox, can it be said, when they 
were acting in full accord, that thé promisor’s purpose | 
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was to sell. Under the circumstances it could not be said 
that the good-will of the business of the T. I. & I. Com- 
pany of Tacoma was preserved and passed to the Com- 
monwealth Company, because there was no merger in 
any way of the business of the two companies. They 
had been kept entirely separate so far as the public was 
concerned until this arrangement was made, when the 
former company abruptly terminated its activities, and, 
so far as the good-will of its business was concerned, it 


was simply cast adrift. 


Under the contract of 1909, possession was immedi- 
ately taken of the plant by the buyer, subject to partial 
contro] on the part of the seller, and competition for the 
future was eliminated, but under the agreement of 1911, 
competition was entirely annihilated, and the delivery 
of possession of the property postponed for 36 vears. 
The limited span of man’s life cannot help but affect 
his interest and purpose in all his actions. The imme- 
diate is of more consequence to him than the remote. 
Under the first contract it might be plausibly contended 
that the main purpose was to sell, and that the elimina- 
tion of competition was incident to the sale, but under 
the latter transaction it is clear, that, the sale of the prop- 
erty, the transfer of possession, being deferred for thir- 
ty-six years, two generations, the main, well nigh the 
entire purpose, was the elimination of competition, and 
the transfer of the property was merely incidental. Be- 
yond his grandchildren a man is not hardly concerned 
for making provision for his descendants. It is contended 
that this was merely a sale, and that while the seller 
might have knowledge of defendant’s purpose to form a 


176 Lumbermen’s Trust Company vs. 


monopoly, yet it was in no sense the seller’s purpose, 
and that, if the seller’s act tended to assist in the buyer’s 
purpose, yet it was only such assistance as was neces- 
sarily incident to the making of the sale of its property, 
which it had a right to do. This contention would be 
more plausible were it not for the fact that, simultane- 
ously with the sale, Mr. Willoughby, manager of the 
T. I. & I. Company of Washington, assisted the buyers 
in securing control, by a five year lease and option to 
purchase, of the only other competing company, the 
Wilson Company, by the terms of which the leasor was 
to remain in possession, that is its plant was not to be op- 
erated, that is for a monthly rental which was paid to 
keep it out of business. By assisting in this transaction, 
the seller departed from what was reasonably necessary 
in making a sale of its property, and knowingly assisted 
the buyer in its purpose to effect a monopoly. 

It is true that the services of Willoughby in securing 
the Wilson lease, was no part of the express considera- 
tion for the mortgage of 1909. In this sense it is a col- 
lateral] matter, but in view of all the evidence it is clear 
that it was all a part of one transaction, and that it was 
‘ well understood that complete control, that is monopoly, 
of the abstract business was to be acquired by securing 
both the independent plants, with the incidental power 
to fix and control prices and output. U.S. vs. Addvston 
Pipe & Steel Company, 85 Fed. 271. 

This is considered sufficient to render the 1909 con- 
tract invalid, without considering the effect of the con- 
trol in the buving corporation retained by the seller, nor 
the extent of the latter’s interest therein, having a $90,- 
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000.00 mortgage on property sold for $100,000.00 to a 
corporation with a $5,000.00 capital stock, upon the in- 
terest of the seller, or its responsibility for conduct of the 
buying corporation. 

It may be said that it was reasonable for Smith and 
Willoughby and the selling corporation to contract not 
to reenter the abstract business in Pierce County, as a 
part of the sale. If skilled in their calling all the rest 
of the world remained open to them, and the public 
would not be likely to suffer from their enforced idle- 
ness, but the locking up, for 36 years, of the valuable ab- 
stract plant and the abstract books of the T. I. & I. 
Company of Tacoma, whose only possible use was in the 
abstract business in Pierce County, deprives the coun- 
try of a valuable industrial agency in which the public 
has an undoubted interest. This qualification is recog- 
nized by the Supreme Court in Oregon Steam Naviga- 
tion Company vs. Winsor, 87 U.S. 64. 

In case of bad market conditions the closing, by 
agreement, of a plant for a limited time, that is such 
time as such conditions might reasonably be expected to 
continue, might not be unlawful, but 36 years is far in 
excess of any such reasonable time. In Olin vs. Gilmore, 
25 Fed. 562, where the agreed term was 5 years and the 
articles not to be manufactured were two kinds of hinges, 
the agreement was held to be invalid. 

Prior to the agreement of December, 1911, in July 
of that year, one of the Foggs wrote to Willoughby in 
part as follows: 


“The abstract business is now so poor that some new 
plan must be made, as there is not enough business to 
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even pay the running expenses of the two plants, and in 
addition to that, the new man is coming into active com- 
petition and must be headed off before he has a chance to 
build up a good plant. If you will give us your share of 
help, we will still try to pull the thing out OK, as al- 
most any revenue derived will be more than could be 
had by fighting him and each other too. After consider- 
ing a good many plans, this one seems to be the best. 


“That is, to increase the capital stock of our com- 
pany to four hundred thousand dollars, give you $80,000 
and Wilson $38,000, preferred stock at 5%, in exchange 
for your plants, then operate only our plant, and as soon 
as the amount of work increases any, to cut the rate to 
seventy-five cents and later to fifty cents, if necessary 
to keep a clear field. This plant could easily do several 
times the total abstract business to be done, and we could 
make more money for us all by operating one plant at 
reduced rates, than to keep the rates up and let the new 
man build up a plant out of his profits, and I am sure 
that low abstract rates will keep out competition better 
than several companies at higher rates would do. Ata 
dollar, the new man would make a little profit on each 
order, but at seventy-five cents he would lose a little on 
each order, and no one outside of ourselves can make ab- 
stracts at less than a dollar and make a cent profit. We 
could do it because our plant is so complete and we have 
such a large amount of stock on hand.” 


While the proposition made in this letter was not ac- 
complished in its entirety, it was not rejected on account 
of the proposition to crush the new competitor by cutting 
prices. In fact a little later Mr. Willoughby writes Mr. 
Fogg as follows: 


“Your letter of August Third relative to the abstract 
situation at T'acoma has been received. 
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“We understand the condition of the abstract busi- 
ness in Tacoma and are ready to give our assistance to 
any proposition that will relieve the situation, provided 
our interests are fully protected. Would rather take the 
plant baek and operate it than to go into a proposition 
whereby we would be a minority stockholder and there- 
fore have nothing to say in the management of the com- 
pany.” 

Later in December the arrangement now in question 
in this suit, was made. It relieved the defendants of the 
expense of maintaining two abstract companies, and left 
them free to suppress this new competitor, as so frankly 
proposed by Mr. Fogg in his letter to Mr. Willoughby. 
Although the cutting of prices generally would be of 
benefit to the public, yet cut-throat competition such as 
that proposed, and evidently acceded to, for its own ben- 
efit, by the plaintiff, the object of which was to eliminate 
a competitor by selling without regard to a fair profit, 
for the sole and express purpose of crushing him, to re- 
coup later from the public, is itself unfair competition. 
People vs. Dwyer, 145 N. Y. Supp. 748, affirmed 150 
NeW: App: Div., 542, further arfimrmed 215 N. Y. 48; 
U.S. vs. Great Lakes Towing Company, 217 Fed. 656, 
659, 661; Report of Comm. of Corp., March, 1915—see 
Trust Laws and Unfair Competition, p. 305 et seq., 463 
et seq., 479 et seq. 

For all of the foregoing reasons it is considered that 
both the contract of 1909, and those of 1911, are invalid 
as being unduly and unreasonably in restraint of trade 
and competition. 

If, as has been held under the Sherman Anti-Trust 
Law, there may be lawfully a reasonable restraint of 
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trade and commerce, the converse would appear to be 
that such right carried with it a corelated duty that such 
restraint should not be unreasonably unrestrained. Such, 
it is considered, would be a campaign of price cutting 
such as impliedly agreed to herein, for such would be well 
calculated in itself, in the end, to unduly restrain trade 
by driving the men of lesser financial resources, though 
of equal skill and efficiency, from the field, and, through 
fear, keeping them from entering it. 

Having reached this conclusion, it follows, the pledge 
of the abstract plant becomes incident to the notes now 
held to be invalid. The pledge is therefore likewisg held 
to be invalid. 


In both the complaint of the plaintiff and the an- 
swer of the defendant there is a prayer for general relief 
in addition to the specific prayer made by each. The 
Court is warranted in treating such a prayer as for alter- 
native relief and decreeing what equity requires, though 
it be the specific prayer of neither party. 

Ordinarily a court of equity would leave the parties 
to such invalid contracts in the place where they had 
placed themselves, and would offer no assistance to 
either. 

16 Cyc. 144 et seq. 
16 Cyc. 149 et seq. 


In the present case it is to the interest of the public 
that the abstract plant, at present locked up in such a 
way as to Be inaccessible without the consent of both 
the plaintiff and the defendant, Commonwealth Com- 
pany, be restored to active competition. It therefore ap- 
pears that if the Court adheres to the above rule it will be 
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assisting in carrying out the monopoly which the partiés 
created. For this reason it is concluded that, in the in- 
terest of the public, in the present case this rule should 
not be followed, but that the abstract plant be restored 
to the plaintiff. (16 Cyc. 149 notes 7 and 10.) This may 
be effected by enjoining the trustee holding the second 
key to the vault in which the abstract plant is kept, from 
carrying out the illegal trust imposed upon him by the 
agreement in question. ‘This leaves the plant in the 
plaintiffs sole custody. The guaranty agreement of the 
Commonwealth Company contained the following pro- 
vision: 

“The Commonwealth Title Trust Company for the 
same condition does hereby agree that so long as the 
abstract plant heretofore and now the property of the 
Title Insurance & Investment of Tacoma, is held as se- 
curity for the payment of said indebtedness or any part 
thereof, it will correctly abstract or cause to be abstract- 
ed, all deeds, mortgages or other conveyances, mechan- 
ic’s liens, and all miscellaneous records, whether herein 
specifically mentioned or not, affecting the title to real 
property in Pierce County, Washington, in the same 
manner and with the same accuracy and dispatch that 
the same work has heretofore been performed by the 
Commonwealth Title Trust Company, and cause 
the same to be arranged according to fee num- 
bers or other system, satisfactory to the ‘Traders 
Trust Company of Oregon, or its assigns, and 
cause the same to be bound and properly iden- 
tified in the customary manner, boxed, wrapped and 
shipped to the trustees chosen by the Title Insurance & 
Investment Company of Tacoma, and the Traders Trust 
Company of Oregon, in accordance with the terms of 
a certain agreement of pledge made between the Title 
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Insurance & Investment Company of Tacoma, first 
party, and the Traders ‘Trust Company of Oregon, sec- 
ond party, of even date herewith, at Portland, Oregon. 


PROVIDED, HOWEVER, in consideration of 
this covenant on the part of the individual guarantors, 
the said ‘Traders Trust Company of Oregon, its suc- 
cessors and assigns, does hereby waive the right to de- 
mand such “‘take-offs” so long as each and every of the 
payments of the interest and the principal is made at the 
times specified in said notes and each of them, or within 
one year thereafter, and so long as each and every of 
the covenants on the part of the Title Insurance & Trust 
Company of Tacoma, in said agreement of pledge of 
even date herewith, are kept and performed at the times 
therein agreed; in the event of such defualt, and its con- 
tinuance for one year, however, the undersigned agrees 
that they will forthwith furnish or cause to be furnished 
to the ‘Traders ‘Trust Company of Oregon, its successors 
and assigns, all the “take-offs’ necessary to complete 
said plant in the manner hereinbefore specified and 
thereafter as long as said plant or any part thereof is 
held as security for such indebtedness, they will keep 
said plant down to date in such manner.” 


These “take-of fs’ would cost $20,000.00, unless done 
by the Commonwealth Company, in which case they 
would cost $750.00, as in making the “take-offs” for their 
own plant as it would only be necessary to manifold the 
work in typewniting. A considerable number of these 
“take-offs” have been made by the Commonwealth Com- 
pany, but have not been delivered as agreed. The first 
installment of interest in default fell due in December, 
1914. Suit was begun in February, 1916. The consti- 
tutional provision prohibiting the issuance by a corpora- 
tion of an obligation for the payment of money, unless 
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for money or property received, or labor done, does not 
affect this provision of the Commonwealth’s guaranty 
agreement, for the undertaking is not for the payment of 
money. 

Upon first considering this question I was of the 
opinion that the interest of the public in the restoration 
of this impounded abstract plant to competition, together 
with the disparity in the injury wrought the plaintiff by 
denying the delivery of the “take-offs” as compared with 
the cost to the plaintiff in making them, was sufficient 
to justify a decree of their delivery to the plaintiff com- 
pany, but, upon further consideration, I have concluded 
that the general rule should be adhered to in this par- 
ticular, and that equity will leave the parties in the situa- 
tion in which they have placed themselves. At the time 
of the arrangement made in 1909 the Commonwealth 
Company, without any consideration of value to that 
Company, transferred to the T. I. & I. Company of Ta- 
coma, a considerable number of valuable abstract rec- 
ords, of which, 1 understand, the Commonwealth Com- 
pany had two sets. ‘These records were subjected to 
the mortgage to the T. I. & I. Company of Washing- 
ton and are, at present, a part of the locked up plant. 
Under any principle of equity if the “take-offs’’ were de- 
creed to be delivered by the Commonwealth Company 
to the plaintiff, the same rule would require the return 
to the Commonwealth Company of these records parted 
with by it in 1909, and which are at present a part of 
the impounded plant. It is therefore considered that in 
both respects the parties will be left in their present posi- 
tion, such last mentioned records remaining with the re- 
mainder of the plant in plaintiff’s possession. 
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Decree will be prepared to embody the foregoing 
conclusions, neither party to recover cost. 


Filed Sept. 28, 1916. 


STIPULATION FOR SUBSTITUTION OF 
PARTY. 


Franklin Fogg, one of the defendants in the above 
entitled cause, having died since the rendition of the final 
decree herein, and Alva Fogg, his widow, having been 
appointed as the administratrix of his estate and having 
qualified as such administratrix, it is stipulated that the 
said administratrix be substituted for the said decedent 
as one of the defendants herein. 

Dated at Tacoma this 6th day of December, 1916. 

FRANK H. KELLEY, 
Solicitor for the plaintiff. 
CHARLES O. BATES, 
NEWTON H. PEER, 
CHARLES T. PETERSON, 
Solicitors for the defendants. 


ORDER. 


On reading the foregoing stipulation it is ordered 
that Alva Fogg, administratrix of the estate of Franklin 
Fogg, deceased, be and she hereby is substituted as a 
party defendant in the above entitled cause. 


EDWARD E. CUSHMAN, 
Judge. 
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PETITION FOR APPEAL. 


Now comes Lumbermen’s Trust Company, Trustee, 
plaintiff in the above entitled cause and, considering 
itself aggrieved by the final order, Judgment and decree 
of this Court made and entered as of record on October 
9, 1916, hereby does appeal from said final order, Judg- 
ment and decree and from each and every part thereof, 
to the United States Circuit Court of Appeals for the 
Ninth Judicial Circuit, and prays that its said appeal be 
allowed. 

The plaintiff presents herewith its Assignments of 
Error, and its Bond on Appeal in the sum of two hun- 
dred fifty ($250.00) dollars, with good and sufficient se- 
curity and prays that said sum be fixed as the amount of 
its said bond on appeal and that its said bond be approved. 
The plaintiff further prays that transcript of the record, 
proceedings and papers upon which the said final order, 
judgment and decree of this Court were made, duly au- 
thenticated, may be sent to the United States Circuit 
Court of Appeals for the Ninth Judicial Circuit, and 
that citation may issue to Title Insurance & Investment 
Company, Commonwealth Title Trust Company, Hor- 
ace Fogg, Herbert H. Gove and Alva I’ogg, adminis- 
tratrix of the estate of Franklin Fogg, deceased, de- 
fendants, in the above entitled cause, to be and appear 
in said Circuit Court of Appeals on a day certain, as by 


law provided. 
FRANK H. KELLEY, 


JOHN H. HALL, 
ROBERT M. DAVIS, 
Solicitors for Plaintiff. 
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Service of the within and foregoing, petition for ap- 
peal, by receipt of a copy thereof, hereby is acknowledged 
at Tacoma, this 6th day of December, 1916, and notice 
of hearing said petition is waived. 

BATES, PEER & PETERSON, 
Solicitors for Defendants. 


ASSIGNMENTS OF ERROR. 


Now comes the plaintiff and says that in the record 
and proceedings of said court and in the final decree 
therein, there is manifest error, and for error the plain- 
tiff assigns as follows: 


iE : 


The court below erred in holding the agreements of 
1909 between the Title Insurance & Investment Com- 
pany of Tacoma and the Title Insurance & Investment 
Company of Washington void as in unreasonable re- 
straint of trade and competition. 


II. 


The court below erred in holding the contracts of 
1911 between the Title Insurance & Investment Com- 
pany of Tacoma and the Traders Trust Company void 
as in unreasonable restraint of trade and competition. 


IIT. 


The court below erred in holding the agreement of 
Smith and Willoughby and the Title Insurance & In- 
vestment Company of Tacoma not to transact an ab- 
stract or title insurance business in Pierce County, 
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Washington, during the life of the agreements between 
the Title Insurance & Investment Company of 'l'acoma, 
the Commonwealth Title Trust Company and ‘The 
Traders Trust Company, to be for the same considera- 
tion and a part of the agreements of 1911 between these 
parties, and void as in unreasonable restraint of trade. 


LW. 


The court below erred in holding the contract of 1911 
between the Title Insurance & Investment Company of 
Tacoma and the Traders Trust Company void as in con- 
travention of Art. NII, Sec. 22 of the Constitution of 
the State of Washington. 


es 


The court below erred in holding the agreement of 
1911 between the Commonwealth Title Trust Company 
and the Traders Trust Company, and the mortgage 
given to secure the obligation of that agreement, void 
as in contravention of Art. NII, See. 6 of the Constitu- 
tion of the State of Washington. 


Vi. 


The court below erred in holding the individual 
agreements of the Foggs and Gove, warranting and 
guaranteeing the validity, binding force and effect of the 
agrement of the Commonwealth Title Trust Company, 


were void and unenforceable. 


Wart. 


The court below erred in holding the suit to be pre- 


mature. 
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VILL. 


The court below erred in dismissing the plaintiff’s 
complaint and entering a decree for the defendants. 


IX. 


The court below erred in denying to the plaintiff the 
relief prayed for in the complaint. 


Wherefore the plaintiff prays that said decree may 
be reversed and that said court may be directed to enter 
a decree in accordance with the prayer of the complaint. 


FRANK H. KELLEY, 

JOHN H. HALL, 

ROBERT M. DAVIS, 
Solicitors for Plaintiff. 


Copy of the within Assignments of Error received 
this 6th day of December, 1916. 


BATES, PEER & PETERSON, 
Solicitors for Defendants. 
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BOND ON APPEAL. 


KNOW ALL MEN BY THESE PRESENTS: 
That the Lumbermen’s Trust Company, a corporation, 
of Portland, Oregon, as principal, and New Amsterdam 
Casualty Company, as surety, are held and firmly bound 
unto Title Insurance & Investment Company, the Com- 
monwealth Title Trust Company, Horace Fogg, Alva 
Fogg, administratrix of the estate of Franklin Fogg, 
deceased, Fred Fogg and Herbert H. Gove, in the penal 
sum of Two Hundred Fifty Dollars ($250.00), for the 
payment of which well and truly to be made to the said 
obligees, we hereby bind ourselves, our suecessors and 
assigns, our heirs, executors and administrators, jointly 
and severally, firmly by these presents. 

Signed, sealed and dated at Portland, Oregon, this 
21st day of October, 1916. 


THE CONDITION OF THIS OBLIGATION IS 
SUCH THAT 

WHEREAS, the above bounden I.umbermen’s 
Trust Company has appealed to the United States Cir- 
cuit Court of Appeals for the Ninth Judicial District, 
from the order and final decree of the District Court of 
the United States for the Western District of Washing- 
ton, denying to the said Lumbermen’s ‘Trust Company 
the relief prayed for in its bill of complaint in this cause, 
which final order and decree was made and entered of 
record as of October 9, 1916; 

NOW, THEREFORE, if the said Lumbermen’s 
Trust Company shall prosecute its said appeal to effect 
and answer all costs and damages that may be awarded 
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against it on said appeal, if it fail to make its said appeal 
good, then this obligation is to be null and void; other- 
wise to be and remain in full force and virtue. 


IN WITNESS WHEREOF, the above bounden 
principal has caused this instrument to be executed and 
its corporate seal hereto annexed by F. A. Freeman, 
Vice-President, and Frank W. Camp, Secretary, offi- 
cers of the said corporation duly authorized so to do, and 
‘tthe above bounden surety has caused its name and cor- 
porate seal to be hereto affixed by W. J. Clemens, At- 
torney-in-fact, its officers and agents so to do duly au- 
thorized, both at Portland, Oregon, the day and year 
above written. 

LUMBERMEN’S TRUST COMPANY, 
a corporation, 
By F. A. FREEMAN, 
(Corporate Seal) Its Vice-President. 
By IF. WW. CAME, 
Its Secretary. 


NEW AMSTERDAM CASUALTY COMPANY, 


By W. J. CLEMENS, 
Attorney-in-fact. 
(Corporate Seal) 


Service of the within and foregoing bond on appeal, 
by receipt of a copy thereof, hereby is acknowledged at 
Tacoma, this 6th day of December, 1916. 

BATES, PEER & PETERSON, 
Attorneys for Appellees. 
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ORDER GRANTING APPEAL AND FIXING 
AMOUNT OF BOND ON APPEAL. 

The petitioner, Lumbermen’s Trust Company, Trus- 
tee, plaintiff mn the above entitled cause, having hereto- 
fore filed its petition for appeal and therewith assign- 
ments of error together with its bond in the penal sum of 
two hundred fifty ($250.00) dollars conditioned as by 
law required, and having further given due notice to the 
defendants above named, of its said petition and its said 
bond and of the time for presenting the same. 

IT IS ORDERED that the said appeal be and the 
same hereby is allowed to the said petitioner, and the 
amount of its bond on appeal hereby is fixed as of the 
sum of two hundred fifty ($250.00) dollars, and the pe- 
titioner’s said bond on appeal in said penal] sum, with 
surety therefore, hereby is approved; and 

IT FURTHER IS ORDERED that citation is- 
sue to the said defendants and each of them, viz.: to 
Title Insurance & Investment Company, Common- 
wealth Title Trust Company, Horace Fogg, Fred 
Fogg, Herbert A. Gove and Alva Fogg, administra- 
trix of the estate of Franklin Fogg, deceased, to be and 
appear in the United States Circuit Court of Appeals 
for the Ninth Judicial Circuit, as by law provided. 

Done in open court at Tacoma this 6th day of De- 
cember, 1916. 

Exception allowed to the defendants. 

EDWARD E. CUSHMAN, 
Judge of the District Court of the United States for 
the Western District of Washington, Holding 
Terms at Tacoma. 
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Service of the within and foregoing order granting 
appeal and fixing and approving the bond on appeal by 
receipt of a copy thereof, hereby is acknowledged at Ta- 
coma this 29th day of December, 1916. 


CHARLES O. BATES, of 
Solicitors for Defendants. 
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— IN THE— 
District Court of the United States 
— FOR THE — 
Western District of Washington, 
Southern Division. 


LUMBERMEN’s Trust COMPANY, 
a corporation, Trustee, 


Plaintiff, 
VS. 
Titte Insurance & InNvesTMENtT Com- NO. 54 E. 
PANY or Tacoma, a corporation, Com- / JUDGMENT 
AND DECREE 


MONWEALTH TirtE Trusr Company, 
a corporation, Hloracr Focc, FRaNK- 
LIN Foac, Frep S. Foce and HERBERT 


H. Gove, 
Defendants. 


This cause having heretofore, and on the 15th and 
16th days of June, A. D. 1916, been duly tried and sub- 
mitted to the Court upon the pleadings and the evidence, 
the plaintiffs appearing by Frank H. Kelley, Davis & 
Neal and John Hall, its attorneys, and the defendants 
appearing by Bates. Peer and Peterson. their attorneys, 
and the Court having heard the evidence, and the argu- 
ment of counsel both orally and upon written briefs, and 
having taken the cause under advisement until the 28th 
day of September, A. D. 1916, when the Court being 
fully advised in the premises filed its written opinion in 
this case; 
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And now on this day this cause comes on further to 
be heard upon the motion of Bates, Peer & Peterson, 
attorneys for defendants, for a judgment and decree in 
accordance with said written opinion heretofore filed 
herein, and the Court being fully advised in the prem- 
ises, and it appearing to the Court that said motion 
should be sustained; 

It is by virtue of the premises, and the Findings and 
Conclusions in said written opinion filed as aforesaid, 
by the Court ORDERED, ADJUDGED and DE- 
CREED, 


IL 


The plaintiff, Lumbermen’s Trust Company, is a 
corporation dulv organized and existing under the Jaws 
of the State of Oregon, having a principal place of busi- 
ness in Portland, Multnomah County, therein, and is a 
citizen of the said State, and is authorized and empow- 
ered by its charter and articles of association to act as 
a Trustee. The said plaintiff corporation by reorganiz- 
ation and change of name, is the successor to and en- 
dowed with all the rights and powers and responsibili- 
ties of the Lumbermen’s Trust and Savings Bank, a cor- 
poration organized and existing under the laws of the 
State of Oregon, having its principal place of business in 
Portland, Multnomah County, therein, and a citizen of 
said State. 


II. 


The defendant Title Insurance & Investment Com- 
pany of Tacoma, is a corporation organized and exist- 
ing under the laws of the State of Washington, having 
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a principal place of business at Tacoma, Pierce County, 
therein, and is a citizen of said State, and is authorized 
by its Articles of Incorporation to engage in the manu- 
facture and sale of all kinds of abstracts of title of real 
estate, abstract books and other records of the transfer 
of title of real estate, and to engage in the purchase and 
safe thereof, and generally to transact any and all busi- 
ness incident thereto. 


TTI. 


The defendant Commonwealth Title Trust Com- 
pany is a corporation organized and existing under the 
laws of the State of Washington, having a principal 
place of business at Tacoma, Pierce County, therein, 
and is a citizen of said State, and is authorized by its 
Articles of Association to acquire the good will, rights, 
properties and assets of all kinds of any person, firm or 
corporation dealing in abstracts of title, or owning an 
abstract of title plant, and to acquire any and all ab- 
stract books, files, records and all property and matters 


pertaining thereto. 
rv. 


The defendants Horace Fogg, Franklin Fogg, Fred 
S. Fogg and Herbert IT. Gove, each of them, is a citizen 
of the State of Washington, residing at Tacoma, Pierce 
County, in said State. 


Ve 


IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that at all times mentioned in the com- 
plaint, and in the answers in this case, one A. D. Wil- 
loughby and O. M. Smith and Ella M. Smith, his wife, 
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were officers and sole stockholders of the 'Traders ‘Trust 
Company, of Oregon, a corporation mentioned in the 
pleadings. 


That at all times mentioned in the pleadings A. D. 
Willoughby and Marion Willoughby, his wife, were of- 
ficers and owners and holders of all of the stock of the 
Marion Investment Company, a corporation mentioned 
and referred to in the pleadings. 


VI. 


That the promissory notes executed and delivered 
on the 2nd day of December, 1911, by defendant Title 
Insuranee & Investment Company of Tacoma to the 
Traders Trust Company of Oregon, a corporation duly 
organized and existing under the laws of the State of 
Oregon, having its prineipal place of business at Port- 
land, in said State, and a eitizen of said State, in the 
aggregate sum of EKiehty Thousand Dollars, said notes 
being thirty-two in number, each of said notes being for 
the principal sum of $2500.00, as set forth and de- 
scribed in the fifth paragraph of the complaint, together 
with the mortgage and pledge of personal property 
given to secure said notes, a copy of which is annexed 
and attached to the complaint herein marked Exhibit 
“A,” and which said notes and mortgage given to secure 
the same was by the said Traders Trust Company of 
Oregon assigned to the Lumbermen’s Trust & Savings 
Bank of Oregon, in trust for the benefit of the said 
Marion Investment Company and O. M. Smith and 
Ella M. Smith, his wife, and each of them are invalid 
as being unduly and unreasonably in restraint of trade 
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and competition, and as being monopolistic and in con- 
travention of Article XII, Section 22, of the Constitu- 
tion of the State of Washington, and as being entered 
into for the purpose of forming a monopoly in the ab- 
stract business in Pierce County, Washington, and re- 
straining trade and competition in such business in said 
County, and in contravention of the public policy of the 
State of Washington, and the said notes and the said 
mortgage given to secure the same be, and they are 
hereby cancelled, annulled and held for naught. 


VI. 

IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that the contract of guaranty signed 
on the 2nd day of December, 1911, by the defendant 
Commonwealth Title Trust Company, and the guar- 
anty of defendants Horace l’ogg, Franklin Fogg, Fred 
S. Fogg and Herbert H. Gove, attached thereto and 
delivered to the Traders ‘Trust Company of Oregon, 
whereby the said defendant corporation Commonwealth 
Title Trust Company did guarantee the payment of the 
first seven of the notes made, executed and delivered 
by the Title Insurance & Investment Company of Ta- 
coma, as hereinbefore set forth, in accordance with the 
terms and conditions of said notes, and further guaran- 
teed the payment of the interest down to and including 
the interest maturing December 7th, 1921, of each and 
all of the thirty-two notes in accordance with the terms 
thereof, and whereby the said defendants Horace ogg, 
Franklin Fogg, Fred S. Fogg and Herbert H. Gove, 
guaranteed and agreed that the guaranty and agree- 
ment of the Commonwealth Title ‘Trust Company, and 
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each and every part thereof was based upon a valuable 
consideration sufficient in law to bind the Common- 
wealth Title Trust Company, and that the same is a 
valid and subsisting obligation of said company, a copy 
of which said guaranty mm writing is attached to the com- 
plaint and made a part thereof, marked “Exhibit B,” 
together with the mortgage executed by the defendant 
Commonwealth ‘Title Trust Company to the ‘Traders 
Trust Company, of Oregon, on the 2nd day of Decem- 
ber, 1911, to secure said contract of guaranty covering 
the following described property situate in Pierce Coun- 
ty, State of Washington, to-wit: 

Beginning at a point on the Northerly side of South 
10th Street, City of ‘Tacoma, distant 80.04 feet West- 
erly of the point of intersection of the Northerly line of 
South 10th Street with the Westerly line of “A” Street 
in said City of Tacoma, thence Northerly and parallel 
with the Westerly line of “A” street, 125 feet; thence 
at right angles Westerly 19.69 feet; thence at right an- 
gles Southerly and parallel with the Westerly line of 
“A” street 125 feet to the Northerly line of said South 
10th Street; thence at right angles Easterly to the place 
of beginning. 

And also a right-of-way in, over and along the fol- 
lowing described land situated in the said City of Ta- 
coma, to-wit: 

Beginning at a point on the Westerly line of “A” 
Street formed by the intersection of said Westerly line 
of “A” street with the Southerly line of Lot 7, Block 
902, City of ‘Tacoma; thence Westerly along the South- 
erly line of Lot 7, 120 feet to the Easterly line of the 
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alley between said “A” street and Pacific Avenue; 
thence at right angles Southerly 10 feet; thence at right 
angles Easterly 120 feet to the Westerly line of “A” 
street; thence at right angles Northerly 10 feet to the 
place of beginning; subject, nevertheless, and reserving 
to the owners of property adjoining the perpetual right- 
of-way through and along so much of said land last de- 
scribed in conformity with one certain deed from Wil- 
liam C. Bardsley and wife, dated April 15th, 1901, and 
recorded in Book 166, at page 396, 


a copy of which said mortgage is attached to the com- 
plaint marked Exhibit “C,’ and made a part thereof, 
which said mortgage was filed for record in the office 
of the Auditor of Pierce County, Washington, on De- 
cember 4th, 1911, at 1:21 P. M., and recorded in Book 
178 at page 194 of the Mortgage Records of said Coun- 
ty, which said contract of guaranty and the mortgage 
given to secure the same were assigned and transferred 
by the Traders Trust Company of Oregon to the plain- 
tiff herein, and each of said instruments, and each and 
every part thereof’, are illegal and void, as being in direct 
violation of the constitutional prohibition of Article XII, 
Section 6, of the Constitution of the State of Washing- 
ton, the said defendant Commonwealth Title ‘Trust 
Company receiving no money, property or labor done 
for it in consideration of the execution of said contract 
of guaranty, and said contract of guaranty constituted 
a fictitious indebtedness of said Commonwealth Title 
Trust Co., and as being unduly and unreasonably in re- 
straint of trade and competition and monopolistic, and 
as being entered into for the purpose of forming a mo- 
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nopoly in the abstract business in Pierce County, Wash- 
ington, and restraining trade and competition in such 
business in said County, and as being in violation of Arti- 
ele XII, Section 22, of the Constitution of the State of 
Washington, and in contravention of its public policy, 
and the said contract of guaranty of the Commonwealth 
Title Trust Company and of the defendants Horace 
Fogg, Franklin Fogg, Fred S. Fogg and Herbert H. 
Gove, and each and every part thereof, and the mort- 
gage given to secure the same be, and the same are here- 
by decreed to be cancelled, satisfied of record, illegal, 
unenforceable and void. 


VIUll. 


IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that the mortgage executed by the 
defendant Title Insurance & Investment Company of 
Tacoma to the Title Insurance & Investment Company 
of Washington, on the 7th day of December, 1909, which 
said mortgage was recorded in the office of the Auditor 
of Pierce County, Washington, on the 9th day of De- 
cember, 1909, at 3:07 P. M., at page 429 of Volume 23, 
of the Records of Chattel Mortgages of said Pierce 
County, and also filed as a Chattel Mortgage in the of- 
fice of the Auditor of Pierce County, Washington, fee 
No. 305,259, together with the notes for Ninety Thou- 
sand Dollars, set forth and described nm said mortgage, 
which said mortgage is attached to the answer of the de- 
fendant Commonwealth Title Trust Company marked 
Exhibit 1, be, and each of them are, and were at the time 
of their execution, and ever since have been, illegal and 
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void, as being unduly and unreasonably im restraint of 
trade, and as being monopolistic and in contravention of 
Article XII, Section 22, of the Constitution of the State 
of Washington, and as being entered into for the pur- 
pose of forming a monopoly in the abstract business in 
Pierce County, Washington, and restraining trade and 
competition in such business in said County, and as con- 
trary to the public policy of the State of Washington. 


IX. 


It IS FURTHER ORDERED, ADJUDGED 
and DECREED that the agreement entered into by A. 
D. Willoughby and O. M. Smith, on the 2nd day of 
December, 1911, whereby the said A. D. Willoughby 
and O. M. Smith agreed not to enter directly or indi- 
rectly in the abstract business in Pierce County, Wash- 
ington, be cancelled, annulled and set aside, as being in 


restraint of trade and competition. 


X. 


IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that the abstract plant described in 
the mortgage executed by the defendant Title Insur- 
ance & Investment Company of ‘Tacoma to the Traders 
Trust Company of Oregon, which said mortgage is at- 
tached to the complaint herem marked “Exhibit <A,” 
dated December 4th, 1911, and which plant is now 
stored in the City of Portland, be, and the same is 
hereby decreed to be the property of the plaintiff, free 
and clear of any claim or demands of the defendants, 
or either of them. 
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XI. 
IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that neither party recover costs here- 


in. 


Done in-open Court this 9th day of October, A. D. 


1916. | 
EDWARD E. CUSHMAN, 
Judge. 
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